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INTRODUCTION

This is the second report of the independent court-appointed Monitor, Steve J. Martin, as
mandated by the Consent Judgment in Nunez v. City of New York et. al., 11-cv-5845 (LTS) (SDNY).
This report provides a summary and assessment of the work completed by the New York City
Department of Correction (“the Department” or “DOC”’) and the Monitoring Team to advance the
reforms in the Consent Judgment during the Second Monitoring Period, which covers March 1, 2016 to
July 31, 2016 (“Second Monitoring Period”).

The Department manages 12 inmate facilities, nine of which are located on Rikers Island. In
addition, the Department operates two hospital Prison Wards (Bellevue and Elmhurst hospitals) and
court holding facilities in the Criminal, Supreme, and Family Courts in each borough. The provisions in
the Consent Judgment include a wide range of reforms intended to create an environment that protects
both uniformed individuals employed by the Department (“Staff” or “Staff Member”) and inmates, and
to dismantle the decades-long culture of violence in these facilities, as well as targeted reforms to ensure
the safety and proper supervision of inmates under the age of 19 (“Young Inmates”). The Department
employs approximately 9,375 uniformed officers and 1,707 civilian employees and detains an average
daily population of 9,900 inmates (“Inmates”).

Executive Summary of Work Completed in the Second Monitoring Period

The Consent Judgment was entered by the Court on October 22, 2015. The Monitor issued his
First Report on May 31, 2016, which covered the first four-month period of the Consent Judgment from
October 22, 2015 through February 29, 2016. This report captures the Department’s efforts over the
subsequent five months, through July 31, 2016. Although the frequent filing of routine Monitor Reports
provides important information for stakeholders regarding the Department’s incremental progress

towards achieving compliance with the Consent Judgment, the short interval between reports also means
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that the Department may not achieve major milestones during each Monitoring Period. Consequently,
progress may appear to be gradual, even as the Department puts essential protocols in place. The
Consent Judgment includes over 300 separate provisions and requires the development, refinement and
implementation of a series of new and often complex policies, procedures, and training, all focused on
reducing the use of excessive and unnecessary force against Inmates and reducing violence among
Inmates, particularly Young Inmates (i.e., those under 19 years old). The work completed to date
confirms that the road to sustainable reform will be neither swift nor painless; it must be traversed in an
incremental, well-reasoned, and methodical manner.

During this Monitoring Period, the Monitoring Team scrutinized more closely the use of force
within the Department. This included assessments of Preliminary Reviews, the underlying
documentation, and closed investigation files. The Department continues to struggle with many of the
problematic, excessive, and unnecessary uses of force that gave rise to the Consent Judgment, as
detailed in the following Use of Force section. Furthermore, the level of violence at the Facilities
housing Young Inmates is cause for significant concern. While abatement of such complex issues,
realistically, cannot be achieved in the period of time that has elapsed since the Effective Date of the
Consent Judgment, protecting Inmates from harm at the hands of Staff and other Inmates remains the
critical priority for the Monitoring Team. Toward that end, the Department has implemented a number
of policies, procedures, and training curricula to address use of force and Inmate-on-Inmate violence.

The Department’s accomplishments during this Monitoring Period demonstrate their
commitment to reform. The Department and the Monitoring Team have maintained a strong,
collaborative relationship that has resulted in the development of a number of policies and procedures
required under the Consent Judgment, as well as some additional policies and procedures that are not

expressly required, but that will support the overall reform effort. The Department must maintain, and in
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some instances increase, its efforts in order to achieve substantial compliance with the requirements of
the Consent Judgment. Outlined below is a summary of some of the notable work completed during the
Second Monitoring Period:

e Risk Management: The Department expended significant effort to develop and refine three

critical risk management tools: the Commissioner’s Twelve, the Action Review Committee and
5003 Counseling Sessions. These tools will allow the Department to identify and better
understand problematic uses of force by Staff members and strategies to mitigate such uses of
force, and to ensure timely accountability for Staff members who engage in inappropriate uses of
force and are the linchpin of any successful risk management and accountability system.

e Training: The Department began to deploy Special Tactics and Responsible Techniques
(“S.T.A.R.T.”) training to all Staff. The Department finalized, and the Monitoring Team
approved, a lesson plan on the Use of Force Policy for Supervisors and the lesson plan for
Facility Emergency Response (Probe Team).

e Use of Force Investigations: The Department assigned Investigative Division teams across all

Facilities so that every use of force incident now receives a Preliminary Review.

e Inmates Under the Age of 19: The Department eliminated the use of Punitive Segregation for

18-year-olds, replacing it with a program-focused alternative, the Secure Unit at GRVC. The

City also identified an alternative location for housing 16- and 17-year-old Inmates outside of

Rikers Island.'

While the Department continues to struggle with reducing and controlling unnecessary and
excessive force and with reducing violence among Young Inmates, there is no lack of effort by the

Department to develop and implement policies, procedures, and training to address these issues. It is less

! Transfer of 16- and 17-year old Inmates to the alternative location is contingent on the City receiving approval via the
Uniform Land Use Review Process. The City reports it is beginning to work with all stakeholders to obtain such approval.



Case 1:11-cv-05845-LTS-JCF Document 291 Filed 10/31/16 Page 7 of 166

a question of whether there is a commitment to change and more of a question of how best to effect
change in a timely and safe manner. While still in the early stages of the life of the Consent Judgment,
all stakeholders must strive to maintain and, in some cases, even accelerate the pace of reform.

The Monitoring Team’s Priorities

The Monitoring Team has maintained its incremental approach to the task of monitoring because
it ensures appropriate synergy and collaboration with the Department on the development and
implementation of sustainable reforms. During this Monitoring Period, the Monitoring Team focused on
assisting the Department in developing its internal capacity to identify problematic trends in the use of
force and to identify methods to address those concerns (i.e., “The Commissioner’s Twelve” and the
Action Review Committee, both described in detail in the Risk Management section). The Monitoring
Team’s expectation is that these procedures will improve the Department’s ability to identify and

respond to excessive and unnecessary uses of force.

The Monitoring Team identified five issues through its assessment of Preliminary Reviews of
use of force incidents and brought them to the Department’s attention so that strategies to reduce the
frequency of their occurrence could be developed. The Monitoring Team’s concerns included: (1) the
high frequency of unnecessary uses of chemical agent (“OC spray”), (2) the use of head strikes, (3) the
frequency of use of force on inmate’s in restraints, (4) the absence of handheld video footage for use of
force incidents where the use of handheld video is required, and (5) the failure to consistently and
systematically identify and analyze patterns and trends about the incidents. The Monitoring Team
highlighted these specific issues because all five are fundamental to accurately assessing and analyzing
uses of force. The Monitoring Team also provided considerable technical assistance to the Department
regarding the development of alternatives to Punitive Segregation for Young Inmates. Finally, the

Monitoring Team spent significant time working with the Department and the Parties to develop a series
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of agreements related to the use of information produced by the Department to demonstrate compliance
with the Consent Judgment (see Docket Entry 290 and Appendix 1 to this Report).

During the Second Monitoring Period, the Monitoring Team was present at various Department
locations for in-person meetings and site visits, including multiple visits to the Facilities on Rikers
Island (including the ESU trailer and Training Academy). The Monitoring Team regularly met and
communicated with Commissioner Joseph Ponte, his executive staff, and other DOC Staff members,
including corrections officers, Captains, Assistant Deputy Wardens, Deputy Wardens, Wardens, Chiefs,
and Deputy Commissioners. The Monitoring Team also communicated regularly, by phone and in-
person, with Plaintiffs’ Counsel, SDNY representatives, and counsel for the City (collectively, “Parties
to the Nunez Litigation”); Directors and staff of the Board of Correction; union representatives for
uniformed and non-uniformed DOC Staff; the Inspector General and Deputy Inspector General of the
Department of Investigations; representatives from the Mayor’s Office of Criminal Justice; and
representatives from New York City Health + Hospitals (the Department’s healthcare provider). The
Monitoring Team also hosted one meeting with the Parties to the Nunez Litigation to provide an
opportunity to exchange information regarding the implementation of reforms.

During this Monitoring Period, the Monitoring Team also made numerous requests for
documents and information, including requests for policies, procedures, use of force investigation files,
candidate selection files, Staff schedules and Inmate files. The Department has been very responsive to
the Monitor’s requests and has produced thousands of pages of documents, including approximately 200
use of force investigation files, 100 candidate selection files, training attendance records, and bi-monthly
and monthly data and information regarding the use of force and investigations. The Monitoring Team
and the Department have also exchanged countless drafts of policies, procedures, and training lesson

plans as described throughout this report.
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Monthly Use of Force Trends Meeting

A critical component to the successful implementation of the reforms required by the Consent
Judgment is an open and collaborative relationship between the Department and the Monitoring Team.
The Monitoring Team meets monthly with the Commissioner, the Chief of Department, Deputy
Commissioner of ID, Deputy Commissioner of Legal Affairs, Deputy Commissioner of Quality
Assurance, the Nunez Compliance Coordinators, and other Department representatives to discuss vital
issues, particularly those related to the improper or excessive use of force. These meetings have
provided the Monitoring Team and the Department the opportunity to identify key issues, trends and
challenges facing the Department and to actively work together to develop solutions.

The Monitor selects issues for discussion each month, usually identified through the course of
assessing the Preliminary Reviews of use of force incidents. The Monthly Meetings allow the
Department to share information regarding steps they have taken to address issues and trends raised in
previous meetings. During this Monitoring Period, topics included: (1) identifying problematic uses of
force, (2) developing the Department’s internal capacity to identify and analyze trends based on the
Preliminary Reviews, (3) the excessive and/or unnecessary use of chemical agents, and (4) handheld
camera operation issues.

Recommendations from the Monitor Regarding the Training Academy & Body Scanners

The Monitoring Team again strongly urges the City to fund a long-term solution to address the
limited and sorely inadequate training space available to the Department, as described in great detail in
the First Monitor’s Report (see pages 55-57 of the Monitor’s First Report). The Monitoring Team
remains concerned that a long term solution is still years away. The Department has implemented a
number of interim strategies to address the deficiencies in its current training space, and is continuing to

try to identify and procure additional interim space. However, developing a permanent new Training
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Academy will take time and significant resources. The Monitoring Team recommends that the City give
increased attention to this issue to ensure that the Department has all the necessary resources to sustain
this unprecedented reform effort.

Furthermore, as part of the effort to reduce violence, the use of force and the injuries to Staff and
Inmates that result from both, the Monitoring Team encourages the Department to use all of the tools at
its disposal, including ionizing body scanners. The Department has this equipment, but is currently not
authorized to use it due to State law regulations restricting its use, the City has continued to advocate
changing this law. The Monitoring Team’s collective experience suggests that body scanners are an
effective way to help control the flow of contraband into correctional facilities and, thus, believes that
the Department should be authorized to use this equipment.

Overview of the Monitor’s Report

The following sections of this report summarize the Department’s efforts to achieve substantial
compliance with the provisions in each substantive section of the Consent Judgment. The first section
describes the Monitoring Team’s findings related to the use of force, Inmate-on-Inmate violence, and
other outcomes related to the procedural requirements of the Consent Judgment. Next, the Monitoring
Team analyzes the steps taken by the Department to achieve compliance with each substantive section
of the Consent Judgment and assesses the current level of compliance for provisions related to the

Monitoring Team’s priority areas.
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The following standards were applied to each of the provisions that were assessed for
compliance: (a) Substantial Compliance,” (b) Partial Compliance,’ and (c¢) Non-compliance.* The
Monitoring Team did not assess compliance for any provision with a deadline for completion falling

after July 31, 2016, though a summary of the Department’s progress to date is provided.

The Monitoring Team did not assess compliance for every provision in the Consent Judgment in
this report. The fact that the Monitoring Team does not evaluate the Department’s level of compliance
with a specific provision simply means that the Monitoring Team was not able to assess compliance
with certain provisions during this Monitoring Period. It should not be interpreted as a commentary on
the Department’s level of progress. This report also provides compliance ratings for several provisions
that were not evaluated in the First Monitor’s Report. Subsequent Monitor’s Reports will do the same,
continually increasing the total number of provisions assessed. The Monitoring Team’s strategy for
assessing compliance is consistent with the overall approach to reform described above: that provisions
must be considered, addressed, and evaluated in a sequential and logical manner in order to achieve

sustainable reform.

The Monitor’s Report addresses all 15 substantive sections of the Consent Judgment. For each
substantive section, the introduction includes a summary of the requirements and the practices the
requirements are intended to address. The introduction also includes a summary of the Department’s
overall efforts to achieve compliance with the provisions in the Consent Judgment and the Monitoring

Team’s involvement in that effort. The final portion of each section provides the Monitoring Team’s

* “Substantial Compliance” is defined in the Consent Judgment to mean that the Department has achieved a level of
compliance that does not deviate significantly from the terms of the relevant provision.

? “Partial Compliance” is defined in the Consent Judgment to mean that the Department has achieved compliance on some
components of the relevant provision of the Consent Judgment, but significant work remains.

* “Non-compliance” is defined in the Consent Judgment to mean that the Department has not met most or all of the
components of the relevant provision of the Consent Judgment.
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compliance assessment for a set of provisions, which includes a summary of the specific steps the
Department has taken to achieve compliance, the Monitoring Team’s analysis of those efforts,
recommendations for the Department’s next steps, if applicable, and the Monitoring Team’s compliance
rating, if applicable. If the Monitoring Team determined that the Department is in Substantial
Compliance with a provision, it should be presumed that the Department must maintain its current
practices to maintain Substantial Compliance going forward. The language of the Consent Judgment

provisions are embedded in the compliance assessments for ease of reference.

USE OF FORCE AND INMATE VIOLENCE
DURING THE SECOND MONITORING PERIOD

The Consent Judgment provisions are intended to resolve the issues considered in Nunez and the
SDNY investigation which generally aim to: (1) reduce the use of unnecessary or excessive force and
provide Staff with new tools and training for responding to Inmate behaviors and by ensuring
accountability for Staff’s improper use of force and (2) to reduce violence in the Facilities that house
Young Inmates by implementing procedures and protocols likely to address the underlying causes of
violence (e.g., staffing levels, responses to misconduct, programming, incentives for positive behavior,
etc.).

The purpose of this review of use of force and Inmate-on-Inmate violence data is threefold. First,
the use of force and Inmate violence data anchors the report in the context of the conditions that created
the need for external oversight, showing the levels of force currently being applied, the severity of
resulting injuries, and the reasons that force is used. Second, over time, trend data will illustrate the
impact of the various reforms as they are implemented across the life of the Consent Judgment. Finally,
the analysis offers a model for how the Department can improve the way it internally monitors the use of

force and Inmate-on-Inmate violence, identifying trends and patterns so that targeted interventions can
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be applied in the Facilities and with populations where problems are concentrated. This internal capacity
to identify and solve problems is what will eventually make external oversight by the Monitor

unnecessary.

Regarding the use of force, the specific procedural requirements enumerated in the Consent
Judgment’s provisions are intended to promote the following principles of sound correctional practice:
(1) the best and safest way to manage potential use of force situations is to prevent or resolve them by
means other than physical force; (2) the amount of force used is always the minimum amount necessary
to control a legitimate safety risk and is proportional to the resistance or threat encountered; (3) the use
of excessive and unnecessary force is expressly prohibited; and (4) a zero-tolerance policy for excessive
and unnecessary force is rigorously enforced. Whether the policies and procedures prescribed in the
Consent Judgment will ultimately have the intended effect on Staff conduct depends, to a significant
degree, on strong leadership throughout the Department, the quality of training for Staff, and consistent
messaging to Staff through supervision, incentives and disincentives.

During this Monitoring Period, the Monitoring Team reviewed approximately 1,700 Preliminary
Reviews of use of force incidents and over 200 use-of-force investigation files (including Preliminary
Review files, backlog cases, and closed ID and Facility cases). To date, the Monitor has personally
reviewed all 2,500 Preliminary Reviews completed on use of force incidents (the combined total of all
Preliminary Reviews conducted in the First and Second Monitoring Periods), among other materials. For
all analyses, the Monitoring Team reviewed data for the total Inmate population and also examined
differences across age (i.e., adults, 18-year-olds and 16 and 17 year olds).

Monitor’s Observations of Current Practices Regarding the Use of Force

Within the total number of use of force incidents, the number of incidents involving head strikes

and force on restrained Inmates is high. The Monitor reviewed approximately 1,700 Preliminary

10
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Reviews of use of force incidents in this Monitoring Period and identified approximately 235 use of
force incidents that involved a blow or strike to the head and approximately 300 use of force incidents
that involved inmates in restraints.” The frequency of this type of Staff response alone could suggest that
Staff too frequently resort to force as a means to address all levels of resistance, including resistance in
the form of non-compliance with a direct order, irrespective of the immediacy or seriousness of that
resistance.

Furthermore, during this Monitoring Period, Preliminary Reviews (including review of video)
revealed too many incidents which appeared to be unnecessary, excessive, unnecessary/excessive,
and/or for the sole purpose of inflicting punishment.® When an Officer, rather than summoning a
Supervisor, immediately resorts to the use of force on an Inmate who is passively resisting an order, then
that force may be fairly characterized as unnecessary. Furthermore, when such force goes beyond that
which is necessary to immobilize, neutralize, or control that immediate or active threat, it may fairly be
characterized as excessive. When an Officer too quickly resorts to force and the force employed creates
needless risk of harm, it may fairly be characterized as both unnecessary and excessive. When the force
is plainly disproportionate to the level of resistance and appears to be used for the very purpose of
causing harm or injury, it raises the issue of whether the Officer’s conduct was malicious.

Among the Preliminary Review and closed Use of Force investigations examined by the
Monitoring Team, a number of apparently unnecessary uses of force involved applications of chemical
agents to Inmates who are either passively interacting with Officers or even complying with Officer

commands. Some of these incidents were aggravated when the OC spray was used at less than the

> These numbers include both actual and alleged uses of force. Further, it is important to acknowledge that the Department
has not completed the investigations into the majority of these incidents or reached conclusions about the nature and
appropriateness of force, nor has the disciplinary process concluded.

%It is important to acknowledge that the Department has not completed the investigations into the majority of these incidents
or reached conclusions about the nature and appropriateness of force, nor has the disciplinary process concluded.

11
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required three-foot distance. In other instances, the OC spray was administered in copious amounts from
a canister designed primarily as a crowd-control contaminate (MK-9 canister) rather than from a canister
designed for a smaller area (MK-4 canister). The unnecessary incidents, of course, were not limited to
the use of OC spray. Instances were also identified in which head strikes were used, even when the
Officer(s) could have avoided force by taking time and/or creating distance between himself/herself and
a verbally resisting Inmate. Instances were also identified in which Inmates were too forcefully slammed
into a wall, rather than simply escorted appropriately or placed against a wall in a non-forceful manner.
In some instances, the Inmates were restrained when slammed on the wall. In such an instance, the
Officer’s conduct is both unnecessary and excessive. Where the Department’s investigation confirms the
same, the Department must seek appropriate discipline.

Furthermore, in a few incidents, objective evidence indicated that line-level supervisors—
Captains—were using excessive force. During this Monitoring Period, two Captains were each involved
in two different use of force incidents for a total of four incidents where there was objective video
evidence suggesting that the use of force was inappropriate, unnecessary or excessive. The mere fact
that an Officer is involved in multiple uses of force is not necessarily an indicator that such force is
inappropriate, unnecessary or excessive; however, when an Officer does appear on a recurring basis it
does raise a concern for the Monitor and, consequently, such cases receive closer scrutiny. In examining
the Preliminary Reviews, the Monitor noted that a growing number of Officers were repeatedly involved
in use of force incidents, with varying levels of evidence of improper use of force in a number of these
cases. Finally, in two instances, evidence suggested that force was used for the purpose of causing harm
to an Inmate, and in one of those cases, an Assistant Deputy Warden was involved.

In addition to the foregoing substantive observations on Staff’s use of force, in too many

instances, Staff failed to properly videotape use of force incidents. This was especially prevalent when

12
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the Probe Teams were involved in the use of force. In too many instances, Staff improperly used
institutional equipment (e.g. striking an Inmate with an OC spray canister or institutional bucket or using
an Electronic Immobilization Shield (“EIS”) to knock an Inmate to the floor), improperly applied
restraint holds and/or applied prohibited restraint holds (e.g. use of a choke hold) to Inmates. Finally,
there has been at least one use of force incident in which evidence suggests that Staff failed to report it.
Such a failure is among the most serious of all use of force violations and simply cannot be tolerated.

The Monitoring Team believes that reductions in the rate of force, reductions in the frequency
and severity of injuries, and reductions in the overall level of violence are critically necessary. The
Monitoring Team is also confident that the conscientious application of the policies and practices
required by the Consent Judgment will result in Facilities that are safer for both Staff and Inmates. As
discussed in later sections of this report, the Department shares these concerns and has recognized the
underlying issues, which are being addressed in a collaborative fashion by the Department and the
Monitoring Team.

Overall Trends

The commentary above discussed specific issues of concern. The following sections discuss
aggregate data on the use of force and Inmate violence. As shown in the first line graph below, since the
Effective Date, the total number of uses of force has ranged between 334 (May 2016) and 442
(December 2015) uses per month.” Because the Department houses a large number of Inmates (nearly
10,000), expressing the data as a rate, as in the second line graph, helps to contextualize it. A rate also
neutralizes the impact of changes in the size of the Inmate population across time. The rate is calculated
by dividing the number of uses of force (“n”) into the average daily population (“ADP”) for each month,

and then multiplying the result by 100. Thus, for example, in July, there were 4.16 uses of force for

" These data include actual, reported uses of force and do not include alleged uses of force that have not been confirmed.

13
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every 100 Inmates. The overall number and rate of use of force incidents during this Monitoring Period,
by any standard with which the Monitoring Team has had experience, is high. Furthermore, the dotted
trend lines in each graph show that, overall, the number and rate of uses of force has remained flat

(stable) since the Effective Date, neither increasing nor decreasing substantially.

Total Uses of Force
November 2015 - July 2016
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Rate of Use of Force
November 2015 - July 2016

6.00

4.00

2.00

0.00
Nov Dec Jan Feb Mar Apr May Jun Jul

Use of Force and Injuries

Use of force incidents are assigned a severity classification based on the severity of injuries

sustained by either Staff or Inmates. “Class A” incidents are those resulting in the most severe injuries®,

¥ These are injuries that require medical attention beyond the prescription of over-the-counter analgesics or the administration
of minor First Aid. Examples include incidents resulting in multiple abrasions, contusions, cracked, chipped or lost teeth,
lacerations, punctures, fractures, loss of consciousness, or internal injuries.

14
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“Class B” incidents are those that result in minor injuries’, and “Class C” incidents are those in which no
injuries were sustained by Staff or Inmates. Incidents in which chemical agents were used, but resulted
in no injury other than irritation of the eyes, nose, or throat, are also categorized as Class C.

As shown in the chart below, the majority (62%, n=1,162) of the 1,882 uses of force that
occurred during the Second Monitoring Period did not result in any injury. Serious injuries occurred in
the 2% (n=29) that were classified as “Class A” and lesser injuries occurred in the 37% (n=691) that
were classified as “Class B.” The distribution across severity levels was similar for adult Inmates, 18-
year-olds and 16 and 17 year olds. This distribution is nearly identical to the distribution across injury
severity levels observed among incidents occurring during the First Monitoring Period (see page 16 of

the Monitor’s First Report).

Use of Force by Incidents Severity Classification
March - July 2016

A

2%

Note: Percentages total more than 100% due to rounding.

? These are injuries that require only the administration of First Aid or over-the-counter analgesics. Examples include
superficial bruising, scrapes, scratches, or minor swelling. Class B incidents can also include minor injuries sustained from
the forcible use of mechanical restraints.

15
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That 39% of the use of force incidents resulted in injury is concerning, although the fact that an
injury was reported as part of the use of force incident does not necessarily mean that the use of force
was inherently excessive or that the injuries were a result of the Staff’s use of force (e.g. an Inmate-on-
Inmate fight that triggered the use of force could be the cause of the Inmate’s injuries). The data below
show the number of injuries sustained by Staff and Inmates during use of force incidents since the
Effective Date. Overall, more Inmates than Staff were injured during incidents involving a use of force.
Although many of the injuries are not serious (as shown in the chart above), the dotted trend lines
indicate that the number of Staff and Inmate injuries have been trending upward since the Effective
Date. Over time, these data on the number and severity of injuries will be a key indicator of the extent to

which the safety goals of the Consent Judgment are being achieved.

Number of Injuries Sustained by Staff and Inmates During UoF

160 149
141

61

Nov Dec Jan Feb Mar Apr May Jun Jul

Staff Inmate ~ ceececeer Linear (Staff)  cooceeer Linear (Inmate)
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Analysis of Use of Force Trends

The frequency of use of force and resulting injuries are obvious outcome measures associated
with safety and the overall goals of the Consent Judgment. However, part of the Monitoring Team’s
duty is to assist the Department in problem-solving to reduce the use of force. In part, this occurs by a
robust analysis of the locations where force is used, characteristics of the Inmates involved, and reasons
for the use of force. The Department is currently working on further developing this data. In the future,
this analysis may be supplemented by an examination of characteristics of Staff involved, within-facility
trends, and other covariates that will emerge as the Department’s data becomes more sophisticated.

Locations of Incidents

Use of force rates were also examined by Facility to identify differences across the various jails
managed by the Department. For each Facility, an average rate of use of force since the Effective Date is
presented in the bar graph below.

Facilities housing the greatest concentrations of 16/17- and 18-year-old Inmates (i.e., RNDC and
GMDC, respectively) have the highest use of force rates. These age-related differences are examined in
depth, below. Additionally, the rate for the West Facility (“WF”) should be interpreted with caution due
to the very low average daily population (approximately 30 Inmates per month); with such a small
denominator, even few uses of force will result in a high rate. In the chart, the bars for these Facilities

are greyed-out in order to focus more squarely on the other facilities.

Among the Facilities with large populations of adults, GRVC, OBCC and MDC have the highest
use of force rate (6.98, 3.41 and 3.28, respectively). Just as importantly, EMTC and VCBC have the
lowest rates of use of force (1.25 and 1.17, respectively). Even among Facilities housing adults,
differences in Inmate characteristics (e.g., propensity for aggressive behavior, whether sentenced or pre-

trial), differences in Staff characteristics (e.g., leadership, tenure, overtime burden), and differences in
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access to programming and other services are likely to impact the use of force. These differences in
location are ripe for analysis by the Department as it seeks solutions to address the overall use of force

rate and frequency of injury.

Rate of UOF, by Facility

Average Rate - November 2015 to July 2016
14
12
10 11.54
8
6 4 7.76
4 1.25
2 1.17
. N isflln =

AMKC BKDC EMTC GMDC GRVC MDC NIC OBCC RMSC RNDC VCBC WF

Inmate Characteristics

Overwhelmingly, the rate of use of force is higher among younger Inmates than adults, a fact
which comports with the Monitoring Team’s experience in other jurisdictions. Even within this broad
trend, several differences are notable. First, of all age groups, the use of force rate is highest among the
16- and 17-year-old Inmates (average rate=26.4). This may be attributable to Staff’s lack of skill in
managing Young Inmates, who typically have high energy levels, unevenly paced brain development
that results in impulsivity and lack of judgment, and a lack of positive coping skills for dealing with the
stress of the correctional environment. These issues are at the heart of the Consent Judgment’s
requirements for Young Inmates (discussed in the Training, Inmate Discipline and Safety and
Supervision sections of this report).

Developmental research has also brought a new awareness to the field that many young adults

(aged 18 to 21) may exhibit a similar lack of maturity and solid decision-making skills because their
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brains are still developing as well. The Department has demonstrated its awareness of this research by
extending many of the benefits and protections afforded to Young Inmates (those 18 and under) in the
Consent Judgment to the broader population of Young Adult Inmates (those age 19 to 21). The
Department’s Young Adult Housing Plan is intended to increase the services available to this
population. However, the table below identifies another important trend: the rate of use of force for 18-
year-olds is more than twice the rate of use of force for older young adults (those age 19 to 21), with

average rates of 19.1 and 9.0, respectively.

Uses of Force by Inmate Population
March 1, 2016 to July 31, 2016

March 2016 April 2016 May 2016 June 2016 July 2016

n/ADP n/ADP n/ADP n/ADP n/ADP A;e::‘ege
Rate per 100 Rate per 100 Rate per 100 Rate per 100  Rate per 100
Adult 235/8691 221/8625 181/8569 214/8552 204/8526 25
ults 2.7 26 2.1 2.5 2.4

73/917 57/869 71/858 92/845 93/821

L e 068 8.0 6.6 8.3 10.9 113 9.0
36/213 29/205 26/198 55/192 42/187

Ll 16.7 14.2 13.1 28.7 225 9.1
30/182 37/182 56/191 65/200 66/198

LTy oo 6 16.5 20.3 29.3 EPE 33.3 264

Source: DOC

Many things are changing for the adolescent and young adult Inmate populations—Ilarge
concentrations of young adults are now housed at GMDC; prohibitions on the use of Punitive
Segregation up to age 21 and the addition of several alternative programs for violent misconduct are
now in place; improvements in programming are being made available to general population Inmates—
which makes it difficult to understand the factors contributing to this stark difference in the use of force
rates. However, the Monitoring Team encourages the Department to increase its focus on the 16- to 17-
year-old Inmate population more overtly in its violence reduction initiatives and to continue to examine

the root causes of the stark differences in use of force across the different age groups.

19



Case 1:11-cv-05845-LTS-JCF Document 291 Filed 10/31/16 Page 23 of 166

Reasons for the Use of Force

The reason that Staff used physical force with an Inmate is a key facet of the effort to identify
strategies to reduce the use of excessive and unnecessary force. As an initial matter, physical force by
Staff in a correctional setting is at times necessary in order to maintain order, keep Staff and Inmates
safe, and to enforce the law. Accordingly, the mere fact that physical force was used does not mean that
Staff acted inappropriately. Conversely, a well-executed, well-timed use of force that is proportional to
the observed threat can actually protect both Staff and Inmates from serious harm. For example, if two
Inmates are fighting, Staff must intervene, often physically, to prevent either Inmate from sustaining a
serious injury. When an Inmate is engaged in active physical resistance to a lawful order, some level of
force may be necessary.

However, not all uses of force are necessary. As discussed above, force may be unnecessary,
excessive, or even malicious. While the Department and Monitoring Team do not yet have complete
data on the frequency of excessive or unnecessary uses of force (allegations of such misconduct that
occurred after the Effective Date are still under investigation), initial data to better understand and better
focus subsequent inquiries is presented below. The Department tracks the reason reported by Staff for
the use of force, using the nine categories presented in the chart below. The Department’s current data
system allows for only one reason to be associated with each incident, so the administrator entering the
incident into the incident Reporting System (“IRS”) must identify the predominant reason for the use of
force. Frequently, Staff cite more than one reason for using force (e.g. an Inmate fight may also involve
a refusal of a direct order and resisting application of a restraint) and the following data do not account
for the secondary reasons. As a result, these data may underestimate the actual frequency with which a

given reason was reported by Staff.
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The table below presents the reasons Staff provided for using force for each month during the
current Monitoring Period, along with an average for the 5-month period. As shown, the most frequent
reasons include: in response to an Inmate-on-Inmate fight (33%), an Inmate’s refusal to comply with a

direct order (24%), and an assault on Staff (18%).
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Reason Provided by Staff for Uses of Force

March 1, 2016 to July 31, 2016
April

Reason March
caso 2016
374
Total Uses of Force 100%
. 130
Inmate Fight 35%
Refuse Direct Order 4y
21%
Assault on Staff 71
19%
Prevent Self Harm 53
14%
Resist Restraint/Escort 21
6%
11
Other 39
Extraction 6
2%
. 5
Prevent Property Destruction 1%
0

Prevent Commission of Crime ~

2016

344
100%

97
28%

107
31%

69
20%

26
8%
26
8%
12
3%
5
1%

2
1%

May
2016

334
100%

96
29%

86
26%

58
17%

34
10%

33
10%

18
5%
4
1%

5
2%

June
2016

426
100%

145
34%

99
23%

69
16%

55
13%

29
7%
20
5%
3
1%
5
1%

1
<1%

July
2016

405
100%

151
37%

80
20%

74
18%

35
9%

40
10%

2%
14
3%

<1%

Average

100%

33%

24%

18%

11%

8%

4%

2%

1%

<1%

These data offer additional insight into potential solutions for reducing the legitimate use of

force. In general, this can be accomplished in two ways: (1) reducing the frequency of situations that

trigger a use of force (e.g., Inmate fight, Staff assault) and (2) using non-physical means to respond to

Inmate behavior (e.g., de-escalation, persuasion), both of which are among the goals of various

provisions in the Consent Judgment. The Monitoring Team intends to deepen this analysis as additional

information about the underlying reasons for using force becomes available. For example, incidents in

which force was used to prevent self-harm will be further scrutinized, as will those related to failure to

comply with a direct order, to ascertain whether other, non-physical responses may have been more

appropriate.
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Furthermore, the Department provided data on the overall rate of Inmate-on-Inmate fights during
the current Monitoring Period, presented in the line graph below. These data include fights that resulted
in the use of force (discussed in more depth, below) and those that did not (i.e., were disbanded upon
verbal command, by peers, or otherwise did not require Staff intervention). These data clearly illustrate
the significantly higher rates of Inmate-on-Inmate violence among younger Inmates, particularly the 16

and 17 year olds, as compared to their adult counterparts.

Rate of Inmate-on-Inmate Fights, by Age

50
45 46.5
40
35 353
30
25 239 — 261 B2
20 187 ' 18,7 18 183
15 1 1773
1 9= T
32 32 3 305 3.4
March April May June July
e Adults 19-21 yo 18 yo 16/17 yo

These trends are extremely concerning given the risk of harm to both Inmates and Staff that
result from interpersonal violence. They highlight the importance of the sections of the Consent
Judgment related to the reduction of violence among this population, Consent Judgment § XV (Safety
and Supervision of Inmates Under Age 19) and Consent Judgment § XVI (Inmate Discipline). Without
an emphasis on the underlying causes of violence among Young Inmates, identifying appropriately
targeted interventions, and ensuring quality implementation of those responses, the Department is
unlikely to achieve the reforms required by the Consent Decree.

Furthermore, Inmate-on-Inmate fight data is particularly interesting when viewed in the context

of the use of force data. The table below examines the Inmate fight data next to the use of force data,
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and identifies the proportion of Inmate fights in which a use of force was utilized. These data are

presented by month and by age group. Across all Inmates, Staff utilized force to respond to

approximately 25% of all Inmate-on-Inmate fights, meaning that 75% of fights end without physical

intervention by Staff. Some interesting differences emerge when looking at these data by age: Staff

were much more likely to respond to fights among adolescent and 18-year-old Inmates using force than
fights among adult Inmates (42% of adolescent’s fights and 64% of 18-year-olds’ fights versus 24% of

other young adults’ fights and 15% of fights among adult Inmates). The reasons for these differences are

unknown at this time, but will be assessed by the Monitoring Team in subsequent Monitoring Periods.

Proportion of Inmate Fights Involving UoF
March 1, 2016 to July 31, 2016
March 2016 April 2016 May 2016 June 2016 July 2016 Average
Inmate Inmate Inmate Inmate Inmate % of
Population Fight- L% | Fight- 0% Fight- L0 | Fight- L% Fight- L9 Fights
UoF g UoF g UoF g UoF g UoF g w/UoF
Adults 60 277 45 275 40 300 25 278 50 290
15%
(age 22+) 22% 16% 13% 9% 17%
19-21- 24 87 15 97 21 127 54 152 40 151 240,
year-olds 28% 15% 17% 36% 26% °
— 29 51 20 28 16 37 35 49 29 37
18-year 64%
olds 57% 71% 43% 71% 78%
16/17- 17 34 17 39 19 50 31 93 32 70 12
year-olds 50% 44%, 38% 33% 46% °
All 130 449 97 439 96 514 145 572 151 548 259
Inmates 29% 22% 19% 25% 28% °

While these data only explain part of the variation in the use of force rates across adults and

younger Inmates, they highlight the impact that effective strategies to reduce Inmate-on-Inmate violence
could have on reducing the overall use of force rate with Young Inmates. In general, such strategies
would include training Staff to address interpersonal conflict and develop constructive relationships with

Young Inmates, significantly reducing the amount of idle time, developing gang management strategies
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with help from community-based organizations, providing Inmates with chronic violent misconduct with
treatment services that are delivered with fidelity, implementing a robust system of incentives and
consequences—essentially, implementing the tools required by this Consent Judgment. Reductions in
Inmate violence will bring a corresponding reduction in the rate of force.

Department’s Response to Use of Force and Violence Among Young Adults

As noted earlier, in June and July 2016, the use of force rate for male adolescent and young
adults increased significantly. The Department identified a number of circumstances they believed were
associated with these spikes, particularly at GMDC. First, during the early part of the Monitoring Period,
the Department was finalizing the consolidation of all young adult Inmates and the number of young
adults housed together in GMDC totaled over 700. Although the transfer of young adults to GMDC had
been on-going for some time, during the final months, a disproportionate number of high-risk Inmates
(i.e., those with particularly violent histories or strong gang ties) were scheduled for transfer. By June,
the number of high-risk young adults at GMDC had nearly doubled, from 40 in late May to 76 by mid-
June, with a number of higher risk young adults still pending a move to GMDC. Concurrently, the
number of alarms per day doubled and use of force incidents increased 141%, from 49 in May to 118 in
June.

Second, during this same time, approximately 160 new Officers from the May 2016 graduating
class were assigned to GMDC to help relieve the overtime issues. Throughout the implementation of the
Department’s Young Adult Housing Plan, the Department has tried to manage the surge in overtime and
abate the negative consequences excessive overtime has on GMDC'’s ability to successfully manage this
increasingly challenging population. Prior to introducing new Officers from the Academy, GMDC
averaged close to 1,900 hours of overtime each day. While the introduction of new Officers into the

facility lowered overtime initially, increasingly high numbers of incidents, related security responses and
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alarms, and continued training requirements (many of which are detailed below in the Training section
of this report) quickly eroded the initial overtime relief. The Department expects that the new recruits
will contribute to reduced overtime and successfully managing young adults in the long term, but in the
immediate future, new Officers demand the attention of their coworkers, senior staff, and managers to
train and mentor them.

As aresult of these challenges, the Department has begun to reevaluate the Young Adult
Housing Plan, reconsidering whether having a single facility dedicated to an all-male, young adult
Inmate population is the best path toward its goal of safer Facilities for Staff and Inmates. Toward that
end, the Department is advancing a combination of immediate- and long-term measures for the
management of the young adult population. Generally, 18-year-olds will remain at GMDC. The
Department is examining an alternative housing strategy for 19- to 21-year-olds which would include
co-mingling that population with adults. The Department reports that initial analysis revealed that when
certain 19- to 21-year-old Inmates were co-mingled with adults, they were involved in fewer violent
Inmate-on-Inmate incidents than their peers housed with only 18- to 21-year-olds in GMDC. These
findings are consistent with the Monitoring Team’s experience employing a similar housing strategy in
other jurisdictions. Future housing plans for the 19- to 21-year-olds will therefore be based, in part, on
further analysis of this initial finding.

At the end of the Monitoring Period, approximately 700 Young Adults remain in GMDC. The
Department transferred 25 young adults from GMDC to AMKC, slowed the transfer of the remaining
young adults housed outside of GMDC, and is working on alternative facility placements for a number
of young adults. The Department also reports it instituted a daily classification and movement team
meeting to ensure appropriate classification, housing, and gang separation Department-wide. This daily

meeting stems from the discovery that at least 30% of the June incidents were linked to gang separation
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and classification issues.
Next Steps

The Department has been quite vocal about its focus on violence reduction among the Young
Adult population, and as noted throughout this section, the Monitoring Team encourages a similar focus
for the 16- and 17- year-old Inmates at RNDC. Strategies to reduce violence at RNDC and GMDC will
be a priority focus of the Monitoring Team’s work during the Third Monitoring Period. Further, as DOC
has noted, and consistent with the Monitoring Team’s experience, frequently a small number of Inmates
can account for a sizable portion of use of force incidents. Preliminary data from the Department from
the first quarter of 2016 suggests there is a similar occurrence in the New York City Jails. During the
next Monitoring Period, the Monitoring Team will work with the Department to focus on the
effectiveness of the strategies employed to date in the effort to reduce violence and the consequent use
of force for this targeted group. This analysis will include the identification of Inmates with high-
frequency aggressive behaviors and a cross-referencing of those who have been exposed to the
alternative programs (i.e., the Second Chance Housing Unit, Transitional Housing Unit, and Secure
Unit). This comparison will identify whether the Department has accurately identified the Inmates who
are contributing the largest portion of violence and other management problems for intensive
intervention. In addition, this analysis will begin to look at the key components of the alternative
programs to ascertain whether they have been implemented according to design (e.g., whether programs
are being delivered with fidelity, whether Inmates are receiving all required services, etc.). Finally, this
analysis will identify the key metrics that will be tracked on an on-going basis to assess the programs’
effectiveness in reducing violence. These could include the type and intensity of the services provided,

rate of violence and use of force, length of stay, and measures of program fidelity. Given the complexity

27



Case 1:11-cv-05845-LTS-JCF Document 291 Filed 10/31/16 Page 31 of 166

of this endeavor, the Monitoring Team expects that this effort is likely to span several Monitoring
Periods.

Regarding next steps for reducing instances of unnecessary and excessive uses of force, the
Consent Judgment requires the Department to implement a variety of tools to accomplish this goal.
These include: providing Staff with clear guidelines about permissible uses of force, providing high-
quality training on tools and techniques, providing on-going supervision and coaching to Staff, and
ensuring accountability for Staff whose conduct is outside the parameters of permissible behavior. The
Monitoring Team will continue to offer technical assistance and collaborate with the Department on
developing and implementing policies and procedures related to each of these instruments of reform.
Progress toward this end is the substance of the remainder of this report.

In summary, the analyses conducted in the Second Monitoring Period reinforced the Monitoring
Team’s concerns about the safety of the Facilities, Staff and Inmates given the high rates of use of force,
the high rates of violence among adolescents and young adults, and the frequency with which use of
force incidents that appear to be unnecessary, excessive and/or malicious continue to occur. The
following sections of this report discuss the Department’s progress in implementing the procedural steps
required by the Consent Judgment that are intended to reduce the occurrence of problematic uses of
force and to decrease the level of interpersonal violence in the Facilities housing Young Inmates. No
single mechanism or approach will eliminate these improper practices in a matter of months. Some of
these practices have been deeply ingrained in the Department for decades. However, the Monitoring
Team thus far has been impressed with a large segment of DOC personnel who are genuinely committed

to advancing the overarching goals of the Consent Judgment.
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SECTION BY SECTION ANALYSIS

1. USE OF FORCE PoLICY (CONSENT JUDGMENT § 1V)

The Use of Force Policy is one of the most important policies in a correctional setting because of
its direct connection to both Staff and Inmate safety. The Department developed a New Use of Force
Directive and it was approved by the Monitoring Team prior to the effective date of the Consent
Judgment. Given the importance of properly implementing the New Use of Force Directive, in the First
Monitoring Period, the Monitor and the Department agreed that the best strategy was to provide Staff
with the necessary training before the new policy and corresponding disciplinary guidelines took
effect.'” Therefore, the new policy will go into effect on September 27, 2017, with the disciplinary
guidelines to follow on October 27, 2017.

During this Monitoring Period, the Department focused on implementing the New Use of Force
Directive, which required the Department to provide Staff with training not only on the directive itself
(including the differences between the new and old policies), but also on the additional physical skills
they will need in order to properly implement the new concepts. The Department developed the Special
Tactics and Responsible Techniques (“S.T.A.R.T.”) program, a four-day bundled training program.
S.T.A.R.T. includes one day of training on the New Use of Force Directive and three days of training on
the new Defensive Tactics curriculum. The Training Section of this report provides further information
about the deployment of this training.

The Monitoring Team’s assessment of compliance is outlined below.

'” The Monitoring Team will work closely with the Department during this period to ensure that training is delivered to all
Staff timely and efficiently, and that it is accurately tracked and managed.
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IV. USE OF FORCE PoLICY § 1 (NEW USE OF FORCE DIRECTIVE)

9 1. Within 30 days of the Effective Date, in consultation with the Monitor, the Department shall develop, adopt, and
implement a new comprehensive use of force policy with particular emphasis on permissible and impermissible uses of
force (“New Use of Force Directive”). The New Use of Force Directive shall be subject to the approval of the Monitor.

DEPARTMENT’S STEPS TOWARDS COMPLIANCE

e The New Use of Force Directive was finalized and approved by the Monitor.

e The Department developed new, standalone policies for the use of restraints and tasers.
ANALYSIS OF COMPLIANCE

The final version of the New Use of Force Directive, as approved by the Monitor, was
completed in October 2015. The specific content of the New Use of Force Directive was discussed in
First Monitor’s Report.

As noted above (and in the First Monitor’s Report), adopting and implementing the New Use of
Force Directive will take time. During the current Monitoring Period, the Department took key steps to
adopting and implementing the New Use of Force Directive including finalizing key training program
curricula and deploying the training programs. Adopting and implementing the New Use of Force
Directive also requires ongoing reinforcement of key concepts related to using force to ensure Staff
conduct is consistent with the requirements of the Consent Judgment.

q 1. (Develop) Substantial Compliance
q 1. (Adopt) Partial Compliance

COMPLIANCE RATING . .
q 1. (Implement) Partial Compliance

9 1. (Monitor Approval) Substantial Compliance

IV. USE OF FORCE PoOLICY §9 2 AND 3 (NEW USE OF FORCE DIRECTIVE REQUIREMENTS)

9 2. The New Use of Force Directive shall be written and organized in a manner that is clear and capable of being readily
understood by Staff.

94 3. The New Use of Force Directive shall include all of the specific provisions enumerated in sub-paragraphs a to t (see
pages 5 to 10 of the Consent Judgment).

DEPARTMENT’S STEPS TOWARDS COMPLIANCE

e The New Use of Force Directive was finalized and approved by the Monitor.

e The Department developed new policies for the use of restraints and tasers.

e The Department began to revise its current directive on the use of chemical agents.
ANALYSIS OF COMPLIANCE

The New Use of Force Directive is clearly written, organized and capable of being readily
understood by Staff. It addresses the requirements in Consent Judgment § IV (Use of Force Policy) 9
3(a) to (t), Consent Judgment § V (Use of Force Reporting) 9 1 — 6, 8 and 22, Consent Judgment §
VII (Use of Force Investigations) 9 2, 5, 7, 13(e), and Consent Judgment § IX (Video Surveillance) 99
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2(d)(i) and 4. Accordingly, it is consistent with the requirements of the Consent Judgment and is also
aligned with best practice. This policy will provide Staff the necessary guidance and parameters to
carry out their duties safely and responsibly.

13()
While all of the requirements in § 3 are appropriately addressed in the New Use of Force

Directive, the Monitoring Team has also worked with the Department to develop three standalone
policies related to the use of restraints, chemical agents, and tasers.

Restraint Policy

As described in the First Monitor’s Report, the Department developed a standalone policy
regarding the application of restraints. The Monitoring Team and the Department collaborated to
ensure the revised policy satisfies the Consent Judgment’s requirements, appropriately addresses state
law requirements, and provides Staff with clear and adequate guidance on the use of restraints. The
policy was finalized during the Second Monitoring Period and issued to Staff on August 17, 2016.

Chemical Agents Policy

The Monitoring Team has made a number of recommendations to ensure that the chemical
agents directive is consistent with the New Use of Force Directive. The Team offered, among other
recommendations, more detailed guidance on the authorized use of various canister sizes, adoption of a
method to track the amount of OC spray used in a given incident, and guidance about when Staff are
required to check with medical personnel for contraindications. These recommendations were
discussed during several Monthly Meetings. The Department is in the process of reviewing and
revising the chemical agent policy. The Monitor expects to continue working with the Department on
these revisions during the Third Monitoring Period.

Taser X2 Conducted Electrical Device Policy

During the current Monitoring Period, the Department also developed a policy for the use of the
Taser X2 Conducted Electrical Device (“taser”). The Monitor has significant experience in
confinement settings where the taser has been approved for use as a tactical device. The taser is a
handheld conducted energy device primarily designed to disrupt a subject’s nervous system by means
of deploying a high voltage, low power current of electrical energy sufficient to cause pain and/or
uncontrolled muscle contractions to override the subject’s voluntary motor response. The taser is a
tactical device that is within the accepted range of less lethal alternatives commonly deployed in
confinement settings across the U.S. The Monitoring Team met with the Commissioner, Chief of
Department, the highest ranking officer of the Emergency Service Unit (“ESU”), and representatives of
the Commissioner’s executive staff to collaborate on revisions to the policy to ensure that the use of
the taser was limited to a select group of Staff and limited to a small set of circumstances with
heightened safety concerns.
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The use of the taser is currently limited to Captains assigned to the ESU. These individuals
must receive the S.T.A.R.T. training, as well as 16 hours of taser training (which doubles the duration
recommended by the manufacturer). The Monitoring Team reviewed the taser policy lesson plan and
observed the two-day taser training. The Monitoring Team found the quality of the training was
excellent and that it provided Staff with the information and skills necessary to safely and
appropriately deploy the taser. The Department intends to begin using the taser during the Third
Monitoring Period. The Monitor will closely review every incident involving the application of the
taser.

9 2. Substantial Compliance

4 3(a-0). Substantial Compliance
9 3(p). Partial Compliance

9 3(q-t). Substantial Compliance

COMPLIANCE RATING

IV. USE OF FORCE PoLICY 4 4 (NEW USE OF FORCE DIRECTIVE - STAFF COMMUNICATION)

4 4. After the adoption of the New Use of Force Directive, the Department shall, in consultation with the Monitor, promptly
advise Staff Members of the content of the New Use of Force Directive and of any significant changes to policy that are
reflected in the New Use of Force Directive.

DEPARTMENT’S STEPS TOWARDS COMPLIANCE

¢ In consultation with the Monitoring Team, the Department issued a teletype on May 31, 2016,
advising Staff about the effective date of the New Use of Force Directive and Disciplinary
Guidelines.

e The Department developed a messaging campaign to inform Staff about S.T.A.R.T. and also
issued a teletype.

e The Department created large posters about S.T.A.R.T., which are displayed in every Facility
and on the Department’s intranet page and television screens.
e The Department developed a video about S.T.A.R.T. and it is scheduled to be played on the
screens inside the Facilities during the Third Monitoring Period.
ANALYSIS OF COMPLIANCE
The Department has appropriately and thoughtfully advised Staff about the implementation of
the New Use of Force Directive. The messaging campaign for the training program is creative,
constructive, and conveys a positive and productive message. In order to successfully implement the
new policy, the Department must continue to frequently and clearly communicate with Staff about the
New Directive in order to address any questions or concerns, dispel any misunderstandings, and
reinforce best practices.

COMPLIANCE RATING 9 4. Substantial Compliance
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2. USE OF FORCE REPORTING AND TRACKING (CONSENT JUDGMENT § V)

The Use of Force Reporting and Tracking section of the Consent Judgment addresses the
reporting and tracking of information related to use of force incidents. This section covers four specific
areas, “Staff Member Use of Force Reporting” (9 1-9), “Non-DOC Staff Use of Force Reporting” (]
10-13), “Tracking” (9 14-21), and “Prompt Medical Attention Following Use of Force Incident” (9 22
& 23).

Staff Member Use of Force Reporting

During this Monitoring Period, the Monitoring Team continued to consult with the Department
to develop policies, procedures, and systems related to reporting and tracking requirements and
continued to advise the Department on the implementation of new systems. The Monitoring Team also
analyzed Staff use of force reports included in the investigation files of use of force incidents (both at
the conclusion of the Preliminary Review and at the conclusion of the full investigation) as a component
of the Monitoring Team’s assessment of compliance with Staff’s reporting obligations. This assessment
is described in more detail in the Use of Force Investigations section of this Report. The Monitoring
Team’s initial findings suggest that Staff are generally complying with reporting requirements'";
however, there are clearly instances where there are reporting deficiencies of varying degrees of
seriousness. The Monitoring Team’s initial findings also suggest that Staff assigned to investigate use of
force incidents are reviewing incident packets with the specific purpose of ensuring compliance with
these requirements. However, further assessment of Staff’s use of force reports, allegations of use of

force, and other materials is necessary before the Monitoring Team is in a position to assess compliance

' The Monitoring Team has identified some cases where it appears that Staff may have failed to report a use of force
incident, however, the investigations for those cases have not been concluded. The Monitoring Team will conduct a more in-
depth analysis of these cases in the next Monitoring Period to determine whether there is any veracity to these claims.
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with Staff reporting obligations (] 1-8). A substantive update regarding the development of policies
related to Staff Member reporting of use of force (4 9) is described in more detail in the box below.

Alleged Use of Force

The Department tracks alleged uses of force, which are claims by any individual that Staff used
force against an Inmate and the force was not previously reported (either because an incident report was
not generated or the report generated did not document any force against the Inmate concerned). An
alleged use of force does not always mean that force was actually used; that will be determined through
the Investigations process. This is also why data on alleged uses of force were not included in the use of
force data analyzed in the Use of Force section of this report, above. However, tracking and
investigating alleged uses of force is critical to reducing the frequency with which actual uses of force
go unreported. Policy states that Staff who fail to submit an incident report regarding force they used or
witnessed are subject to disciplinary measures.

The line graph below presents the number of alleged uses of force reported since the inception of
the Consent Judgment (November 2015) through the end of the Second Monitoring Period (July 2016).
As shown below, the number of allegations spiked in May and June 2016, before returning to the
historical average in July 2016. During the next Monitoring Period, the Monitoring Team intends to

further analyze use of force allegations to determine the rate at which these cases are substantiated.
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Non-DOC Staff Use of Force Reporting

During the current Monitoring Period, the Monitoring Team further explored the efforts by New
York City Health + Hospitals (“H+H”) (the healthcare provider for Inmates in DOC custody) to
implement the requirements for Non-DOC Staff Use of Force Reporting (99 11-13). The Consent
Judgment imposes specific requirements on H+H employees to: report either to the Tour Commander,
ID, the Integrity Control Officer, the Warden of the Facility, or a supervisor whenever they have reason
to suspect that an Inmate has sustained injuries due to the Use of Force, where the injury was not
identified to the Medical Staff as being the result of a Use of Force (] 11); advise a Supervisor whenever
they have reason to suspect that a use of force incident was improperly classified (§ 12); and
immediately refer emergency matters involving an imminent threat to an Inmate’s safety or well-being
to a Supervisor, who shall review the emergency matter with the Tour Commander as quickly as

possible (9 13).
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During the current Monitoring Period, the Monitoring Team met with representatives from H+H
to understand their procedures for conveying and reinforcing these requirements with their employees.
H+H reported that it provides a “Dual Loyalty Training” to all Staff that has been updated to incorporate
the reporting requirements in the Consent Judgment. The Monitoring Team reviewed the training
curriculum and is satisfied that the reporting obligations are being addressed through the scenario-based
training modules. However, the Monitoring Team needs to conduct an assessment of Medical Staff’s
practice before assessing compliance with these provisions. Furthermore, the Monitoring Team also
intends to learn more about the efforts undertaken by the City to meet the requirements in 9 10
(requiring all Non-DOC Staff who witness a use of force incident that results in an apparent injury to
report such incident directly to the Tour Commander or a Supervisor).

Tracking

During the current Monitoring Period, the Monitoring Team analyzed the Department’s efforts to
track information as required in 99 14, 15, 16, 17, 19 and 21'* and assessed compliance as discussed in
the tables, below.

Prompt Medical Attention Following Use of Force Incident

The Department must provide prompt medical attention following a use of force incident (9 22
and 23) and must track the delivery of such medical attention. During the current Monitoring Period, the
Monitoring Team reviewed Injury to Inmate Reports, analyzed the Department’s tracking database, and
spoke with Staff, Inmates, and H+H employees regarding these issues. The Monitoring team also visited
and observed operations at the clinic and intake on multiple occasions in a number of Facilities. The
Monitoring Team has identified some potential areas of concern regarding the prompt provision of

medical attention for Inmates through its review of incident packets, as well as during on-site visits, but

"2 The Monitoring Team will assess compliance with 9 18 and 20 following the implementation of CMS.

36



Case 1:11-cv-05845-LTS-JCF Document 291 Filed 10/31/16 Page 40 of 166

further assessment is necessary before any conclusions can be drawn. The assessment of prompt medical
attention is one of the Monitoring Team’s priorities for the Third Monitoring Period.

The Monitoring Team’s assessment of compliance is outlined below.

V. USE OF FORCE REPORTING AND TRACKING ¥ 9 (ADOPTION OF POLICIES)

9 9. The Department, in consultation with the Monitor, shall develop, adopt, and implement written policies and procedures
regarding use of force reporting that are consistent with the terms of the Agreement.

DEPARTMENT’S STEPS TOWARDS COMPLIANCE

e The Department’s New Use of Force Directive addresses all requirements of the Consent
Judgment § V (Use of Force Reporting and Tracking), 44 1-6, 8, 22 and 23.

ANALYSIS OF COMPLIANCE

This provision requires the Department to develop policies and procedures consistent with the
reporting requirements in the Consent Judgment. In order to comply with this requirement, the
Department must have policies or procedures that address Consent Judgment § V 99 1-6, 8, 22 and 23.

All nine paragraphs are addressed in the New Use of Force Directive, which will become
effective September 27, 2017. The Monitoring Team analyzed the Department’s existing policies and
procedures to determine the extent to which the requirements of the Consent Judgment are addressed
during the interim period before the New Use of Force Directive is in place.

o Requirements currently in policy or practice and also addressed in the New Use of
Force Directive: 9 1, 2, 3, 3(a)-3(f), 3(h), 5, 6, 8, 22
o Requirements in New Use of Force Directive but not fully addressed in current
policies or practice: 4 3(g), 4, 7, 23
= 9 3(g) requires the Captain and the Staff Member(s) responsible for escorting the
Inmate to the clinic following a use of force incident to include in their reports
the approximate time the Inmate was transported to receive medical care and the
name of the clinician or medical professional who provided care. While the time
the Inmate is seen by Medical Staff and the clinician’s name can be found on the
Injury Report form #167R-A, the approximate time of escort is not included on
that form and is not currently required to be included in the Captain or Staff’s
report.

= All requirements in 9 4 are addressed in current policy and procedures except the
requirement for Staff to obtain the Tour Commander’s permission to leave the
Facility without first preparing and submitting his or her Use of Force Report.
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= All requirements in 9 23 are addressed except for the requirement to record
which Staff Members were in the area to receive post-incident evaluation or

treatment.

As noted above, all reporting requirements are addressed in the New Use of Force Directive.
Further, the majority of the reporting requirements are addressed in current policy and procedure.
Accordingly, the Department has achieved Substantial Compliance with this provision. However, the
Department has only achieved partial compliance with the adoption of these requirements because the
New Use of Force Directive is not yet effective. The “implement” component of this provision will be
assessed for each individual provision listed above once the policy has been put into practice.

9 9. (Develop) Substantial Compliance

COMPLIANCE RATING ) .
9 9. (Adopt) Partial Compliance

V. USE OF FORCE REPORTING AND TRACKING 9 14 (TRACKING)

q§ 14. Within 30 days of the Effective Date, the Department shall track in a reliable and accurate manner, at a minimum, the
below information for each Use of Force Incident. The information shall be maintained in the Incident Reporting System
(“IRS”) or another computerized system.

a. Use of Force Incident identification number.

b. Classification level of the Use of Force Incident, including any changes made to the classification level
(i.e., Class A, Class B, or Class C).

c. Date, time, and location of the Use of Force Incident.

d. Facility that houses each Inmate upon whom force was used or alleged to have been used.

e. Names and identification numbers of all Inmates upon whom force was used or alleged to have been used.

f. Names and identification numbers of all Inmates who were present in the area of the Use of Force
Incident.

g. Names and shield numbers of all Staff Members who used, or are alleged to have used, force.

h. Whether the Use of Force Incident was an Anticipated Use of Force.

1. Nature of any injuries sustained by Inmates, Staff Members, or anyone else.

J- A brief description of the type of force (e.g., chemical agent, single punch to body, control holds, punches
to face or head, multiple blows, kicks, use of batons or other instruments, etc.) that was used and by
whom.

k. Whether force was used while the Inmate was in restraints.

L. Whether video footage captured the Use of Force Incident and a brief description of the camera used (e.g.,
fixed surveillance, handheld, or body-worn).

m. Whether any Inmate was arrested as a result of the Use of Force Incident, and if so, a description of the
new criminal charges.

n. A brief description of the Staff Member’s stated reasons for engaging in the Use of Force.

DEPARTMENT’S STEPS TOWARDS COMPLIANCE

e The Department tracks information related to use of force incidents in a computerized system
called the Incident Reporting System (“IRS”).
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o IRS captures the information required by 4 14(a)-(i) and 14 (k)-(n) in individualized
fields.

o The Department tracks information required in § 14(j) in the incident description field in
IRS.

ANALYSIS OF COMPLIANCE

The Monitoring Team verified the Department continues to track information electronically as
described in the First Monitor’s Report. During the Second Monitoring Period, the Monitoring Team
confirmed accurate incident tracking by comparing a sample of reports generated from IRS to actual
incident reports and reports from investigation files for a sample of dates and Facilities. The
Monitoring Team confirmed that the vast majority of incident data is tracked accurately and reliably.
However, information tracking could be improved in two areas: the location of incidents and list of
Staff involved. In 14% of incidents reviewed, the “location” of the incident was listed as “unknown” in
IRS but a location was listed in the underlying investigative file. In 9% of incidents reviewed, the list
of involved Correction Officers available in IRS was not as exhaustive as the list in the underlying
investigative file (e.g., IRS listed only two Staff, while the investigative file demonstrated three Staff
were involved). The deviations identified are minimal and therefore the Department is in Substantial
Compliance with these obligations.

COMPLIANCE RATING 9§ 14(a)-(n). Substantial Compliance

V. USE OF FORCE REPORTING AND TRACKING 9| 15 (TRACKING FACILITY INVESTIGATIONS)

94 15. Within 30 days of the Effective Date, the Department shall track in a reliable, accurate, and computerized manner, at a
minimum, the following information for each Facility Investigation (as defined in Paragraph 13 of Section VII (Use of
Force Investigations)): (a) the Use of Force Incident identification number and Facility; (b) the name of the individual
assigned to investigate the Use of Force Incident; (c) the date the Facility Investigation was commenced; (d) the date the
Facility Investigation was completed; (e) the findings of the Facility Investigation; (f) whether the Facility recommended
Staff Member disciplinary action or other remedial measures; and (g) whether the Department referred the Use of Force
Incident to DOI for further investigation, and if so, the date of such referral.

DEPARTMENT’S STEPS TOWARDS COMPLIANCE
e Asreported in the First Monitor’s Report, the Department developed an interim database,
utilizing Microsoft Access, to track information related to Facility Investigations.
o The database has specific fields to track the information enumerated in 4 15(a)-(g).
ANALYSIS OF COMPLIANCE

The database the Department uses to track information related to Facility Investigations is an
interim measure until the Case Management System (“CMS”) is developed. The Department has
experienced some technical challenges with this interim system: while information can be entered into
the database, it can be difficult to retrieve ad hoc aggregate reports. The time and resources needed to
correct this problem (or build another interim system) would exceed the time needed to bring CMS on-
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line. Accordingly, the Department and Monitoring Team agreed that focusing on the development of
CMS, versus trying to produce additional aggregate reports about Facility Investigations, was the best

use of resources.

Despite its limitations, the interim database was being used to track information about Facility
Investigations and the Department was able to generate a report that identified Facility Investigations
that sustained a use of force violation (as required by § XIX, q 4(c)(ii)) during the First Monitoring
Period and at least part of the Second Monitoring Period. The Monitoring Team identified some
potential discrepancies in this report and shared them with the Department. The Department is working
to identify the source of these issues to ensure that all cases that have a sustained use of force violation
are tracked in a manner that can be reported to the Monitoring Team. In the Third Monitoring Period,
the Monitoring Team will also develop some interim strategies to monitor these cases until better
tracking systems are in place so this critical information is identified in the period before CMS is

functional.

The Monitoring Team expects that the current challenges in tracking this data will be alleviated
once CMS is implemented.

COMPLIANCE RATING 9 15. Partial Compliance

V. USE OF FORCE REPORTING AND TRACKING [ 16 (TRACKING ID INVESTIGATIONS)

9 16. The Department shall track in a reliable, accurate, and computerized manner, at a minimum, the following information
for each Full ID Investigation (as defined in Paragraph 8 of Section VII (Use of Force Investigations)): (a) the Use of Force
Incident identification number; (b) the name of the individual assigned to investigate the Use of Force Incident; (c) the date
the Full ID Investigation was commenced; (d) the date the Full ID Investigation was completed; (e) the findings of the Full
ID Investigation; (f) whether ID recommended that the Staff Member be subject to disciplinary action; and (g) whether the
Department referred the Use of Force Incident to DOI for further investigation, and if so, the date of such referral. This
information may be maintained in the Department’s ID computer tracking systems until the development and
implementation of the computerized case management system (“CMS”), as required by Paragraph 6 of Section X (Risk
Management).

DEPARTMENT’S STEPS TOWARDS COMPLIANCE
e Asdiscussed in the First Monitor’s Report, the Department tracks information related to Full
ID Investigations using a computerized tracking system called “ITTS.”
o ITTS has specific fields to capture the information required in ¥ 16(a)-(g)

ANALYSIS OF COMPLIANCE

During the First Monitoring Period, the Monitoring Team assessed the components of ITTS and
determined it had clearly and appropriately labeled fields designed to capture the information required
by the Consent Judgment. During the Second Monitoring Period, the Monitoring Team reviewed
reports generated from ITTS and confirmed such information was appropriately tracked and available
upon request by comparing the ITTS data for the incident with the underlying use of force
documentation. However, while the information is tracked accurately for each specific use of force
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investigation, the system is unable to produce reliable and accurate aggregate reports of Full ID
investigations. For instance, certain reports generated will include a list of both Full ID and Facility
level investigations. The Department is aware of the issue and is actively working to identify a
solution. In the interim, the Monitoring Team and the Department have had to manually review the
reports regarding Full ID Investigations to identify and resolve potential discrepancies and errors. The
Monitoring Team expects the Department will achieve substantial compliance with this provision when
these issues are resolved.

COMPLIANCE RATING 4 16. Partial Compliance

V. USE OF FORCE REPORTING AND TRACKING [ 17 (TRACKING OF LITIGATION)

94 17. The Department shall track in a reliable, accurate, and computerized manner, at a minimum, the following information
for each Use of Force Incident in which the Department’s Trials & Litigation Division (“Trials Division”) sought
disciplinary action against any Staff Member in connection with a Use of Force Incident: (a) the Use of Force Incident
identification number; (b) the charges brought and the disciplinary penalty sought at the Office of Administrative Trials and
Hearings (“OATH”); and (c) the disposition of any disciplinary hearing, including whether the Staff Member entered into a
negotiated plea agreement, and the penalty imposed. This information may be maintained in the computerized tracking
system of the Trials Division until the development and implementation of CMS, as required by Paragraph 6 of Section X
(Risk Management).

DEPARTMENT’S STEPS TOWARDS COMPLIANCE

e The Department tracks information related to each use of force incident in which the
Department’s Trials & Litigation Division (“Trials Division™) sought disciplinary action against
any Staff Member in a computerized tracking system called ITTS." Key data elements include:

o ITTS has a specific field for the use of force incident number.
o ITTS has a field for “charges brought.”
o ITTS tracks the disposition of any disciplinary hearing.
e The Department reports that the required fields will be included in CMS.
ANALYSIS OF COMPLIANCE

During the Second Monitoring Period, the Monitoring Team reviewed screenshots from the
Trials side of the ITTS database and spoke with the Department about its use by Trials to determine the
extent to which the Department is reliably and accurately tracking the information needed to meet the
requirements of this portion of the Consent Judgment. ITTS only partially meets the requirements of
this provisions. ITTS has a field to track the use of force number (9 17(a)), but the Department does not
consistently enter the data in this field. ITTS only partially tracks the requirements in § 17(b) because
there is no computerized field to track the “disciplinary penalty sought at [OATH].” ITTS does track

" ID and Trials both use ITTS to track information. Each Department has access to one component of that system. The
components are partitioned off from each other except certain basic case identifying information (e.g. use of force number)
can be shared across partitions.
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the disposition of all disciplinary hearings, including whether the Staff entered into a negotiated plea
agreement, and the penalty imposed. While the Department reports that all of this data is tracked and
retrievable from records the Department can access, not all of the items are tracked reliably or in a
computerized manner as required by the provision. The Department is therefore in Partial Compliance
with this provision of the Consent Judgment. The Department is required to maintain this information
in CMS and the Department is working on developing the system to track this information. The
Monitoring Team will reassess the compliance rating once CMS is implemented.

COMPLIANCE RATING q17. Partial Compliance

V. USE OF FORCE REPORTING AND TRACKING [ 19 (TRACKING OF INMATE-ON-INMATE FIGHTS)

4 19. The Department also shall track information for each inmate-on-inmate fight or assault, including but not limited to
the names and identification numbers of the Inmates involved; the date, time, and location of the inmate-on-inmate fight or
assault; the nature of any injuries sustained by Inmates; a brief description of the inmate-on-inmate fight or assault and
whether a weapon was used; and whether video footage captured the inmate-on-inmate fight or assault.

DEPARTMENT’S STEPS TOWARDS COMPLIANCE
e The Department tracks information related to Inmate-on-Inmate fights in the Inmate “Fight

Tracker,” a computerized system. The Fight Tracker includes the following fields of
information:

o names of the Inmates involved;

o identification numbers of the Inmates involved;

o date, time, and location of the Inmate-on-Inmate fight or assault; and
o nature of any injuries sustained by Inmates.

e This information is captured for all fights and assaults, including those that do not involve a use
of force.

ANALYSIS OF COMPLIANCE

The Monitoring Team confirmed that the Department’s Fight Tracker includes the information
listed above by reviewing screen shots and reports generated from the system. However, Fight Tracker
does not include all of the required information. This provision also requires the Department to track a
brief description of the Inmate-on-Inmate fight or assault; whether a weapon was used; and whether the
incident was captured on video. These three fields are not included in the Fight Tracker database. The
Monitoring Team recommended to the Department that it evaluate how this information can be tracked
consistently and reliably.

The information missing from Fight Tracker is available for a subset of fights and assaults—
those that involve a use of force—via the Incident Reporting System (“IRS”’). However, the
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Department cannot achieve substantial compliance with this provision until the required data elements
are tracked for a/l fights and assaults, even those that do not involve a use of force.

COMPLIANCE RATING 919. Partial Compliance

V. USE OF FORCE REPORTING AND TRACKING [ 21 (DEFINITIONS OF INSTITUTIONAL VIOLENCE)

9 21. Within 90" days of the Effective Date, the Department, in consultation with the Monitor, shall review the definitions
of the categories of institutional violence data maintained by the Department, including all security indicators related to
violence (e.g., “allegations of Use of Force,” “inmate-on-inmate fight,” “inmate-on-inmate assault,” “assault on Staff,” and
“sexual assault”) to ensure that the definitions are clear and will result in the collection and reporting of reliable and

accurate data.

LR

DEPARTMENT’S STEPS TOWARDS COMPLIANCE

e Asreported in the First Monitor’s Report, the Department drafted definitions for the various
categories of institutional violence, including all security indicators related to violence,

focusing on clarity and the ability to collect and report reliable and accurate data.

o Asrequired, the Department consulted with the Monitoring Team about the draft
definitions, incorporating the Monitoring Team’s comments and suggestions prior to
finalizing the definitions.

ANALYSIS OF COMPLIANCE

The Department maintains appropriate definitions for the categories of institutional violence.
Accordingly, the Department remains in Substantial Compliance. In future Monitoring Periods, the
Monitoring Team will assess the Department’s use of these categories to analyze data.

COMPLIANCE RATING 9 21. Substantial Compliance

3. TRAINING (CONSENT JUDGMENT § XIII)

The provisions of the Training Section of the Consent Judgment establish requirements for the
Department to develop new training programs for recruits in the Training Academy (“Pre-Service” or
“Recruit” training) and current Staff (“In-Service” training) and to create or improve existing training
programs covering a variety of subject matters, including the New Use of Force Directive (“Use of
Force Policy Training”) (Y 1(a)), Crisis Intervention and Conflict Resolution (9 1(b)), Defensive Tactics
(1 2(a)), Cell Extractions (§ 2(b)), Probe Teams (9 1(c)), Young Inmate Management (9 3), Direct

Supervision (9 4), and procedures, skills, and techniques for investigating use of force incidents (4 2(c)).

' This date includes the 30-day deadline extension that was granted by the Court on January 6, 2016 (see Docket Entry 266).
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The Department was expected to consult with the Monitoring Team when developing these training
programs, and the First Monitoring Period was substantially dedicated to the Monitoring Team’s and
Department’s collaboration to develop the curriculum for these required training programs. During the
Second Monitoring Period, additional curricula were finalized, the Department’s Training Staff prepared
for the deployment of trainings by training instructors, and the Department began to deploy the Use of
Force Policy and Defensive Tactics training to all Staff.

Although the focus of this Monitoring Period was the actual deployment of the Use of Force
Policy and Defensive Tactics training programs, the Monitoring Team also worked with the Department
to finalize its Use of Force Policy Supervisor Training (4 1(a)) and Facility Emergency Response
Training (Y 1(c)). The Department and the Monitoring Team also continued to refine the Direct
Supervision Training (9 4), as described in more detail below.

S.TA.R.T. Training

During this Monitoring Period, the Department expended a large amount of time and resources
on the development and deployment of S.T.A.R.T. In-Service training for Staff. As noted in other parts
of this Report, this is a four-day comprehensive bundle of training that includes one day of Use of Force
Policy Training and three days of Defensive Tactics Training. The deployment of S.T.A.R.T. to all Staff
required significant planning and coordination among the Facilities, the Office of Administration, the
Emergency Services Unit (“ESU”), and the Training Academy. The first cohort of S.T.A.R.T. began on
July 18, 2016.

Prior to launching S.T.A.R.T., the Department conducted careful research and analysis to
determine the best deployment approach and briefed the Monitoring Team on its plans. The Monitoring
Team found both the analysis and plan to be reasonable and thoughtful. The plan was calculated to train

all existing Staff on both curricula, training a few Facilities at a time. Once the Staff at one Facility have

44



Case 1:11-cv-05845-LTS-JCF Document 291 Filed 10/31/16 Page 48 of 166

been trained, training for Staff at another Facility will begin. Each four-day S.T.A.R.T. block trains up
to 90 Staff, who are divided into two tours of 45, with each tour divided into two classes. The Chief of
Administration’s Office works closely with the Facilities and the Training Academy to select the Staff to
be called out for a particular block. The 90 Staff Members are identified by name for each four-day
block of S.T.A.R.T. via a Department teletype, which is issued to the facilities two weeks in advance of
the beginning of the block. This advanced notice gives the facility Wardens sufficient time to inform the
selected Staff. The first three facilities receiving S.T.A.R.T. training are GMDC, MDC, and OBCC.

The Department also needed to identify and procure dedicated space suitable for the long-term
deployment of In-Service training. Given the limited space at the Training Academy, the Department
secured an additional trailer on Rikers Island (“Annex II”’). Annex Il is utilized by the Academy to
provide the one-day Use of Force Policy training as part of S.T.A.R.T. The trailer has three
appropriately-sized classrooms that offer sufficient space and equipment for the training. For the
Defensive Tactics training, the Department dedicated space at the West Facility sprungs for this purpose.
The Department reports its maintenance teams have worked continuously to prepare the space, including
the actual training space and the breakroom and kitchen areas. The Department also reports it is still in
the process of identifying additional space that will supplement the current resources, including the
possibility that the Department may be able to rent space from other City agencies.

The deployment of training has a significant impact on the operation of the Facilities. Staff
attending S.T.A.R.T. are not available to work their posts. This impact on staffing is further exacerbated
by the Department’s current staffing levels and needs, as many Staff Members are already required to
work significant overtime hours. The Department sought to minimize this challenge by devising an
innovative process to provide temporary Staff to the facility to replace Staff who are participating in

S.T.A.R.T. This cadre of Staff is identified by the Chief of Administration’s Office and is comprised of
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new recruits who recently graduated from the Training Academy and have already received S.T.A.R.T.
training. Once the Staff complete their four-day block of training and return to their posts, the cadre
moves on to relieve the Staff scheduled for the next training block. This innovative approach contributes
to the efficiency of the training process and minimizes the operational and overtime impact on the
Facilities.

In order to deploy the training, the Department also needed to interview, hire, train and certify
additional qualified instructors. As part of this process, the Academy provided train-the-trainer (“ToT”)
to all instructors for Use of Force Policy and Defensive Tactics training.'> The Monitoring Team’s
impressions of this ToT are described in detail, below.

The Department conducted a S.T.A.R.T. pilot program in June 2016, which allowed the
Department to test the entire process, from identifying Staff and notifying the facilities to conducting the
actual training. The Monitoring Team observed and provided oral and written feedback for the train-the-
trainer and pilot sessions of S.T.A.R.T., as explained in greater detail below. Overall, the Monitoring
Team was impressed by the Department’s thoughtful and reasonable approach to deploying S.T.A.R.T.
training and hopes that their efforts will result in high Staff engagement, understanding, appreciation,
and application of the new policies and procedures.

Tracking

The Department is continuing the procurement process for a Learning Management System
(“LMS”), which will enable the Training Academy to schedule individuals for courses, track attendance,
and record examination results for all recruit, In-Service, and refresher training. Given the lengthy
procurement process, the Department has implemented interim methods for tracking training. The

Monitoring Team met with representatives of the Chief of Administration’s Office, the Training

'> The Department reports that the current Defensive Tactics instructors had also previously received the necessary New York
State certification.

46



Case 1:11-cv-05845-LTS-JCF Document 291 Filed 10/31/16 Page 50 of 166

Academy, IT, and the Nunez Compliance Unit to gather information about these interim measures and
subsequently reviewed a sample of the training records generated (as described in more detail below).
For all recruits, the Training Academy currently uses a manual process for course scheduling. For
S.T.A.R.T. training, the Chief of Administration’s Office has been working closely with IT and the
Training Academy to develop an in-house application tool for scheduling courses and tracking
attendance, which will be used by the Training Academy to schedule Staff for S.T.A.R.T. training. This
software will track attendance by scanning Staff ID cards and tracking any failures to appear or course
re-takes. The software will generate reports at both the individual (e.g., student’s name, course name,
and date(s) of attendance) and aggregate levels (e.g., number of training participants for each course). IT
has been working closely with other stakeholders to develop this software and the Department launched
it in September 2016. For the first several weeks of S.T.A.R.T., the Training Academy used paper sign-
in sheets and Excel spreadsheets to track attendance and the Monitoring Team reviewed those records as
described below. Once the new in-house application is fully operational, the Academy will input the
information tracked on paper into the automated system, so that the data in the software is
comprehensive.

The results of Staff examinations for both the Use of Force Policy and Defensive Tactics
components of S.T.A.R.T. are also being tracked. The Training Academy has acquired an additional
scanning machine to scan exam responses at Annex II. This allows instructors to identify trainees who
have passed or failed the exam within a very short period of time. Those who do not pass the exam are
asked to review the material with the instructor and then re-take the test the same day. The Academy
tracks the passage rate and number of re-tests for trainees who do not pass the first time. For Defensive

Tactics training, a checklist is used to evaluate each student’s performance of the required techniques.
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Now that deployment of training is underway, the Monitoring Team will intensify its assessment
of the Department’s efforts to track training (as required by Consent Judgment § XIII, 99 6, 7, and 8) in
the Third Monitoring Period. The Monitoring Team will also evaluate the deployment of re-training for
Staff who have violated Department policies, procedures, rules, or directives relating to the use of force
(as required by Consent Judgment § XIII, 9] 5).

Verification of Training Attendance and Records During Second Monitoring Period

The Monitoring Team took steps to verify the Department’s reported data on the number of In-
Service Staff, Pre-Promotional Staff and Recruits who received Nunez required training. These steps
included reviewing sign-in sheets, Staff transcripts, training schedules, and reviewing other tracking
related materials on-site at the Training Academy. The Monitoring team also met and interviewed
Department Staff responsible for generating and tracking such data. The Department uses different
mechanisms to track Staff attendance at the various trainings (as described above), which therefore
requires different monitoring strategies for each type of training (e.g. recruit training, In-Service
S.T.A.R.T. training, etc.). The Monitoring Team utilized interim strategies to verify attendance of
training during the Second Monitoring Period and the Staff that received such training are identified in
the respective boxes below. In the Third Monitoring Period, the Monitoring Team will work with the
Department to create a more fulsome monitoring strategy to consistently track and audit this
information.

Status of Training Program Development and Deployment

The chart below describes the current status of each of the training programs required by the

Consent Judgment.
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Training Required Recruit Training Initial In-Service Refresher In-Service
Program Attendees Status Status Status
Use of Force 8? tu‘r}cglum ﬁnilzjfi Curriculum finalized To commence at the
Policy (1 1(a)) mandatory Pre.Service | & ining began July 2016 | conclusion of START.
v as part of S.T.AR.T. Training
training
Curriculum finalized
Crisis Curriculum finalized & Training provided in Pre- To commence no earlier
Intervention and ltlrain?nu rovided in Promotional Training for than completion of initial
Conflict All Staff EP . Captains and ADWs; In-Service Crisis
. mandatory Pre-Service . . . .
Resolution i In-Service training to Intervention and Conflict
(9 1(b)) commence at the conclusion Resolution Training
of S.T.A.R.T. Training.
Curriculum finalized & . .
Defensive Tactics e C'u.rrlculum finalized & To commence at the
5 mandatory Pre-Service training began July 2016 as | conclusion of S.T.A.R.T.
(1 2() v part of S.T.AR.T. Training
training
To be provided on an as Curriculum finalized
Young Inmate Training provided in needed basis for any Staff ’
. . . Rollout to commence
Management ) mandatory Pre-Service assigned steady posts in after initial In-Service is
(“SCM”) (13) Staff assigned training '° Young Inmate Housing v
to work Areas. complete
regularly in Curricul alli
Young Inmate Curriculum still in u;f;g‘;;;t n To commence o carlicr
Direct Housing Areas development & draft ) 0 commence no earie

Supervision (94)

version of training
. 17
provided to Recruits

In-Service training to
commence at the conclusion
of SCM Training.

than completion of initial
In-Service Training

Staff assigned Curriculum finalized.
Probe Team to work n/a Training provide'd 'in Pre- n/a
(1 1(c)) regularly at any Promotional Training for
Intake Post Captains and ADWs.
S?sf;ri‘(’;lg?gy Lesson Plan Finalized
Cell Extraction g . & training provided in Curriculum Finalized,
Special Units . n/a
9 2(b)) with cell mandatory Pre-Service Rollout TBD
housing training
Curriculum Finalized &
Investigator (9 ID n/a proylded on an as qeeded /a
2(¢c)) Investigators basis as new Investigators

join ID

'® The Consent Judgment does not require the development of an In-Service SCM training program because it was already in
place prior to the Effective Date of the Consent Judgment. Although not required by the Consent Judgment, the Department
has included SCM training in its mandatory pre-service training.

'7 Although not required by the Consent Judgment, the Department plans to provide all recruits with Direct Supervision
Training. The recruits in the May 2016 graduating class received the Direct Supervision training based on a draft version of
the lesson plan. Once the Direct Supervision lesson plan is finalized, the Monitoring Team and Department will compare the
two lesson plans to determine if there are any substantive differences between the draft and final version of the training. If
they exist, the Department and Monitoring Team will discuss how best to address those differences with the individuals that

received the training as a recruit and are now assigned to regularly work in Young Inmate Housing.
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Training Required Recruit Training Initial In-Service Refresher In-Service
Program Attendees Status Status Status
Facility
Investigators'® n/a TBD n/a

Now that additional training curricula are complete, the Monitoring Team will continue to work

with the Department to create a deployment schedule for each one of the trainings to the extent they

have not been developed (as described in more detail below). Furthermore, the Monitoring Team intends

to scrutinize attendance for all trainings to ensure they are completed within the agreed-upon timelines.

The Monitoring Team’s assessment of compliance is outlined below.

XIII. TRAINING § 1(a) (USE OF FORCE POLICY TRAINING)

91. Within 120 days' of the Effective Date, the Department shall work with the Monitor to develop new training programs
in the areas set forth in subparagraphs (a) - (c) below. These training programs shall include fully developed lesson plans
and teaching outlines, examinations, and written materials, including written scenarios and exercises, to be distributed to
students. The content of these training programs shall be subject to the approval of the Monitor.

a.

Use of Force Policy Training: The Use of Force Policy Training shall cover all of the requirements set
forth in the New Use of Force Directive and the Use of Force reporting requirements set forth in this
Agreement. The Use of Force Policy Training shall be competency- and scenario-based, and use video
reflecting realistic situations. The Use of Force Policy Training shall include initial training (“Initial Use
of Force Policy Training”) and refresher training (“Refresher Use of Force Policy Training”), as set forth

below.
1. The Initial Use of Force Policy Training shall be a minimum of 8 hours and shall be incorporated
into the mandatory pre-service training program at the Academy.
1. Within 6 months of the Effective Date, the Department shall provide the Use of Force
Policy Training to all Supervisors.
2. Within 12 months of the Effective Date, the Department shall provide the Use of Force
Policy Training to all other Staff Members.
ii. The Refresher Use of Force Policy Training shall be a minimum of 4 hours, and the Department

shall provide it to all Staff Members within one year after they complete the Initial Use of Force
Training, and once every two years thereafter.

DEPARTMENT’S STEPS TOWARDS COMPLIANCE

e Development of Lesson Plans:

o The Department developed, and the Monitoring Team approved, the Use of Force
Policy Recruit Lesson Plan and Use of Force Policy In-Service Lesson Plan during the
First Monitoring Period, as described in the First Monitor’s Report.

'® The Department and the Monitoring Team have decided to withhold finalizing and providing Facility Investigator Training
to all Facility Captains while the Department further develops the concept of assigning all Facility Investigations to ID.

' This date includes the 60-day deadline extension that was granted by the Court on January 6, 2016 (see Docket Entry 266).
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o During the Second Monitoring Period, in consultation with the Monitoring Team, the
Department finalized the Use of Force Policy Supervisor Lesson Plan.

e S.T.AR.T.

o The Department conducted train-the-trainer sessions for the Use of Force Policy

instructors.

o The Department also conducted a pilot of S.T.A.R.T. on two tours over a four-day
period in June 2016.

e Deployment of Training:

o Academy

= The Use of Force Policy Recruit Lesson Plan is incorporated in the mandatory
pre-service training.
e The 618 recruits who graduated in the May 2016 class received the
training.
= 114 Captains®' received the Use of Force Policy lesson plan as part of the Pre-
Promotional Training program.

o S.T.AR.T.
= All In-Service Staff will receive S.T.A.R.T. Training.
= 82 Staff received the S.T.A.R.T. training as part of the June pilot.
= 154 Staff received the S.T.A.R.T. training from July 18 to July 31, 2016.
ANALYSIS OF COMPLIANCE

Although not required by the Consent Judgment, the Department developed a standalone
training for Supervisors to address the roles and responsibilities of Captains and ADWs related to the
use of force. During the Second Monitoring Period, the Department finalized, and the Monitoring
Team approved, the Use of Force Policy Supervisor Lesson Plan. This lesson plan is a modified
version of the training program the Monitoring Team approved for In-Service Staff during the First
Monitoring Period. The lesson plan is fully developed with teaching outlines, examinations, and
written materials, including written scenarios and exercises, which are provided to each student in a
participant’s manual. The scenarios and test questions from the original training program were
modified to present the material from the Supervisor’s perspective. The lesson plan also includes
realistic scenarios with practical guidance for Supervisors when responding to different incidents. The

%% 618 Recruits graduated in May 2016. In order to graduate, the Recruits must complete all trainings in the mandatory pre-
service training program.

*! There were 118 Captains in the latest Pre-Promotional Class, not all of whom received all scheduled training by the end of
the Second Monitoring Period, and the Department reports the remaining Captains in that Pre-Promotional Class are
scheduled to make up the missed training days.
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Supervisor Lesson Plan conforms to the requirements and spirit of the Consent Judgment. The
Department will start to deploy this training to Supervisors in the Third Monitoring Period during Pre-
Promotional Training and as part of the overall deployment of S.T.A.R.T.

During this Monitoring Period, the Department provided ToT to the instructors of the Use of
Force Policy training. Two very experienced and highly qualified trainers from the Academy who were
involved in the development of the lesson plan provided the ToT, including important tips, cues, and
ideas regarding how certain parts of the Lesson Plan should be conveyed. The Monitoring Team
observed the ToT and found that the instructors (including the trainee instructors) were engaged and
enthusiastic, knowledgeable about the information to be presented and supportive of the overall reform
effort. The training included role-plays with students and tested instructors’ ability to respond to
difficult and challenging questions and concerns that Staff may raise. The two trainers observed,
offered constructive criticism, and evaluated overall performance of the trainees. The Monitoring Team
also shared some targeted feedback to further improve the delivery of the lesson plan when the training
is rolled out. The feedback focused on recommendations related to refining the messaging regarding
the roll-out of the New Use of Force Directive, expectations for Staff, and the development of talking
points related to Inmate discipline in response to certain violations (e.g. assault on Staff). The
Monitoring Team also recommended that the instructors for the Use of Force Policy In-Service
Training have an opportunity to receive the Defensive Tactics Training and Crisis Intervention and
Conflict Resolution trainings on a priority basis to inform their overall knowledge of the overlap in the

curricula.

The Monitoring Team also observed the pilot of S.T.A.R.T., attending portions of the training
provided on both tours. The Monitoring Team found that the deployment of the Use of Force Policy
Training was consistent with the approved lesson plan and also incorporated the Monitoring Team’s
feedback from its observation of the ToT session described above. The Monitoring Team was
particularly pleased with the consistent and accurate messaging regarding the New Use of Force
Directive’s effective date, and the instructors’ ability to answer tough questions from Staff about the
rollout of the New Directive. Overall, the Monitoring Team was encouraged by the observation of ToT
and the pilot deployment of the training. The instructors’ understanding of the material and issues,
ability to relate to Staff, and use of personal experiences, including tips and techniques for de-
escalation, will further enhance the deployment of the training.

The Monitoring Team verified that S.T.A.R.T. training was provided to 350 In-Service Staff
during the Second Monitoring Period by reviewing the attendance records for each training session (a
total of 82 Staff received the S.T.A.R.T. training during the pilot in June 2016; an additional 154
received it in July 2016; and an additional 114 Staff received the S.T.A.R.T. training as part of their
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Pre-Promotional Training curricula).”” During the Third Monitoring Period, the Monitoring Team will
again observe S.T.A.R.T. training to confirm consistent quality of instruction, and will audit training
records to ensure the Department is on track to meet the goal of providing S.T.A.R.T. training to all
uniformed Staff by September 2017.

q 1(a). Substantial Compliance

9§ 1(a)(i). Substantial Compliance

9 1(a)(i)(1) & (2). Partial Compliance

9§ 1(a)(ii). Requirement has not come due

COMPLIANCE RATING

XIII. TRAINING § 1(b) (CRISIS INTERVENTION AND CONFLICT RESOLUTION TRAINING)

9 1. Within 120 days™ of the Effective Date, the Department shall work with the Monitor to develop new training programs
in the areas set forth in subparagraphs (a) - (c) below. These training programs shall include fully developed lesson plans
and teaching outlines, examinations, and written materials, including written scenarios and exercises, to be distributed to
students. The content of these training programs shall be subject to the approval of the Monitor.

b. Crisis Intervention and Conflict Resolution Training: The Crisis Intervention and Conflict Resolution Training
shall cover how to manage inmate-on-inmate conflicts, inmate-on-staff confrontations, and inmate personal
crises. The Crisis Intervention and Conflict Resolution Training shall be competency- and scenario-based, use
video reflecting realistic situations, and include substantial role playing and demonstrations. The Crisis
Intervention and Conflict Resolution Training shall include initial training for new Staff Members (“Initial
Crisis Intervention Training”), in-service training for current Staff Members (“In-Service Crisis Intervention
Training”), and refresher training (“Refresher Crisis Intervention Training”), as set forth below.

1. The Initial Crisis Intervention Training shall be a minimum of 24 hours, and shall be incorporated into
the mandatory pre-service training program at the Academy.

ii. The In-Service Crisis Intervention Training shall be a minimum of 24 hours, unless the Monitor
determines that the subject matters of the training can be adequately and effectively covered in a
shorter time period, in which case the length of the training may be fewer than 24 hours but in no
event fewer than 16 hours. All Staff Members employed by the Department as of the Effective Date
shall receive the In-Service Crisis Intervention Training within 26 months of the Effective Date.

iii. The Refresher Crisis Intervention Training shall be a minimum of § hours, and the Department shall
provide it to all Staff Members within one year after they complete either the Initial Crisis
Intervention Training or the In-Service Crisis Intervention Training, and once every two years
thereafter.

DEPARTMENT’S STEPS TOWARDS COMPLIANCE
e The Department developed, and the Monitoring Team approved, the Crisis Intervention and

Conflict Resolution Training curriculum during the First Monitoring Period, as discussed in the
First Monitor’s Report.

e All recruits who graduated in May 2016 and the Captains in the Pre-Promotional Training
program received the 24-Hour Crisis Intervention and Conflict Resolution Training.

** The Monitoring Team identified in a limited number of cases that Staff failed to sign “out” on the training attendance
during the June 2016 Pilot.

** This date includes the 60-day deadline extension that was granted by the Court on January 6, 2016 (see Docket Entry 266).
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e The Department will deploy Crisis Intervention and Conflict Resolution Training to all In-
Service Staff once S.T.A.R.T. initial In-Service training is completed.

o Training for all Staff will be bundled to include three days of Crisis Intervention and
Conflict Resolution Training and two half-days of Use of Force Policy and Defensive
Tactics Refresher Training.

e Deployment of Training:

o The 618 recruits who graduated in May 2016 received the 24-Hour Crisis Intervention
and Conflict Resolution Training at the Academy.

o 106 Captains received the 24-Hour Crisis Intervention and Conflict Resolution Training
as part of the Pre-Promotional Training program during the Second Monitoring Period.

ANALYSIS OF COMPLIANCE

The Monitoring Team approved the Crisis Intervention and Conflict Resolution Training
curriculum during the First Monitoring Period. During the Second Monitoring Period, the Department
deployed the training to the new recruits and Pre-Promotional Staff. The Department also presented a
comprehensive plan for the rollout of Crisis Intervention and Conflict Resolution Training to all In-
Service Staff that is scheduled to begin after the initial S.T.A.R.T. four-day bundle plan is complete.
The plan is to mirror the four-day bundle with three days of Crisis Intervention and Conflict Resolution
training and two half-day refreshers of the Use of Force Policy and Defensive Tactics training. This
rollout plan will also allow the Department to provide the training in the most efficient and effective
manner possible.

q 1(b). Substantial Compliance
9 1(b)(i). Substantial Compliance

9§ 1(b)(ii). Substantial Compliance with the length requirements for
the lesson plan. The requirement for the deployment of the training
has not come due.

COMPLIANCE RATING

9§ 1(b)(iii). Requirement has not come due

XIII. TRAINING § 1(c) (PROBE TEAM TRAINING)

9 1. Within 120 days** of the Effective Date, the Department shall work with the Monitor to develop new training programs
in the areas set forth in subparagraphs (a) - (c) below. These training programs shall include fully developed lesson plans
and teaching outlines, examinations, and written materials, including written scenarios and exercises, to be distributed to
students. The content of these training programs shall be subject to the approval of the Monitor.

c. Probe Team Training: The Probe Team Training shall cover the proper procedures and protocols for
responding to alarms and emergency situations in a manner that ensures inmate and staff safety. The Probe
Team Training shall be a minimum of 2 hours, and shall be incorporated into the mandatory pre-service
training at the Academy. Within 12 months of the Effective Date, the Department shall provide the Probe
Team Training to all Staff Members assigned to work regularly at any Intake Post. Additionally, any Staff

** This date includes the 60-day deadline extension that was granted by the Court on January 6, 2016 (see Docket Entry 266).
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member subsequently assigned to work regularly at an Intake Post shall complete the Probe Team Training
prior to beginning his or her assignment.

DEPARTMENT’S STEPS TOWARDS COMPLIANCE

e The Department finalized the Facility Emergency Response Training (formerly known as Probe
Team Training) curriculum in the Second Monitoring Period, consulting with the Monitoring
Team as required.

e The Facility Emergency Response Training was significantly improved in the areas described
below:

o Incorporating relevant instruction on the role and responsibility of the handheld camera
operators;

o Incorporating information related to the Incident Command System (“ICS”), including
the response-level system, and detailed information on how the Probe Team and ICS
interact;

o Developing a student examination;

o Enhancing the Participant’s Manual to include information related to the objectives of
the lesson plan and references to the Policies, Directives and Operations Orders
governing the Probe Team’s actions.

e The developers of this lesson plan met with the developers of the Use of Force Policy, Crisis
Intervention/Conflict Resolution, and Defensive Tactics lesson plans to better understand what
is covered in each course and to ensure consistent messaging and cross-referencing among the
trainings.

e The 8-hour Facility Emergency Response Training is incorporated in the mandatory pre-service

training beginning with the recruit class that began in June 2016 (and is scheduled to graduate
in the fall of 2016).

e Deployment of Training:

o 114 Captains received the 8-hour Facility Emergency Response Training as part of the
Pre-Promotional Training program during the Second Monitoring Period.

ANALYSIS OF COMPLIANCE

The Monitoring Team exchanged multiple drafts of the Facility Emergency Response Training
curriculum with developers and met with the developers to discuss specific feedback. Recent revisions
included incorporating a discussion of issues the Monitoring Team identified through the course of
reviewing Preliminary Reviews, additional information related to handheld camera operation, and
additional revisions suggested by the developers. These final revisions were useful to ensuring the
lesson plan documented all of the information encompassed in the training to ensure consistent

delivery of the training over time and across instructors. The Facility Emergency Response Training

55



Case 1:11-cv-05845-LTS-JCF Document 291 Filed 10/31/16 Page 59 of 166

Participant’s Manual was also improved, and now contains excellent photos that clearly demonstrate
formations, escort techniques, “bad tactics” for example, and proper tactics.

The Facility Emergency Response Training is eight hours, which far exceeds the two-hour
lesson plan requirement of the Consent Judgment, and demonstrates the Department’s overall
commitment to ensuring Staff have the necessary skills to fulfill their duties. The lesson plan provides
Staff who serve on the Probe Team with the necessary guidance to resolve use of force incidents in a
manner that maximizes Inmate and Staff safety. The Department has started to deploy the training by
including it in the mandatory pre-service training for all recruits. The Monitoring Team will work with
the Department to develop a comprehensive plan during the Third Monitoring Period for the rollout of
the Facility Emergency Response Training to all intake Staff, as required by the Consent Judgment.

q 1(c). Development: Substantial Compliance
COMPLIANCE RATING .
9 1(c). Deployment: The requirement has not come due.

XIII. TRAINING § 2(A) (DEFENSIVE TACTICS TRAINING)

9 2. Within 120 days™ of the Effective Date, the Department shall work with the Monitor to strengthen and improve the

effectiveness of the existing training programs, as needed, for the topics set forth in subparagraphs (a) - (c) below. These
training programs shall include fully developed lesson plans and teaching outlines, examinations, and written materials,

including written scenarios and exercises, to be distributed to students.

a. Defensive Tactics Training: Defensive Tactics Training, including any revisions, shall cover a variety of defense
tactics and pain compliance methods, and shall teach a limited number of techniques to a high level of
proficiency. The Defensive Tactics Training shall be competency- and scenario-based, utilize video reflecting
realistic situations, and include substantial role playing and demonstrations. The Defensive Tactics Training shall
include initial training (“Initial Defensive Tactics Training”) and refresher training (“Refresher Defensive Tactics
Training”), as set forth below.

1. The Initial Defensive Tactics Training shall be a minimum of 24 hours, and shall be incorporated into the
mandatory pre-service training program at the Academy.

ii. The Refresher Defensive Tactics Training shall be a minimum of 4 hours, and shall be provided to all
Staff Members on an annual basis.

DEPARTMENT’S STEPS TOWARDS COMPLIANCE

e Development of Lesson Plans:

o As discussed in the First Monitor’s Report, the Department developed, and the
Monitoring Team approved, the 24-hour Defensive Tactics Training curriculum.

o The 24-Hour Defensive Tactics Training curriculum is provided to all recruits and
bundled with the 8-hour Use of Force Policy Training for the S.T.A.R.T. training for all
Staff.

e S.T.AR.T.

%% This date includes the 60-day deadline extension that was granted by the Court on January 6, 2016 (see Docket Entry 266).
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o The Department conducted train-the-trainer sessions for the Defensive Tactics
instructors.

o The Department also conducted a pilot of S.T.A.R.T. on two tours over a four-day
period in June 2016.

e Deployment of Training:

o Academy

= The Defensive Tactics Lesson Plan is incorporated in the mandatory pre-service
training.
e The 618 recruits who graduated in the May 2016 class received the
training.
= 106 Captains received the Use of Force Policy lesson plan as part of the Pre-

Promotional Training program.
o S.T.AR.T.
= See q1(a) above.
ANALYSIS OF COMPLIANCE

During the Second Monitoring Period, the Monitoring Team observed the Defensive Tactics
train-the-trainer sessions, and a pilot version of S.T.A.R.T, which included the three-day Defensive
Tactics Training module.

The Monitoring Team found that the deployment of Defensive Tactics training was consistent
with the approved lesson plan. Importantly, the instructors thoroughly worked through all elements of a
drill multiple times from various angles to ensure students understood the tactics being demonstrated.
The instructors clearly emphasized the interaction of Defensive Tactics Training with the Staff’s need
to know and understand their obligations under the New Use of Force Directive. After observing train-
the-trainer training, the Monitoring Team provided oral feedback to the Defensive Tactics developers,
including recommendations for improving instruction, such as advising instructors to modify the use of
certain terminology and certain techniques to assist with students’ skill-mastery.

During the Defensive Tactics train-the-trainer session, the Monitoring Team also observed a
mini teach-back session during which new instructors practiced delivering the training materials. The
Monitoring Team found that the instructors’ delivery accurately reflected the lesson plan materials.
The new instructors were clearly engaged in the learning process and took the train-the-trainer sessions
seriously, a tone that was set by the professional instruction provided by the head trainer during these
sessions. The Monitoring Team provided written feedback after observing the pilot training and train-
the-trainer that focused on ensuring that the lesson plan included certain information to ensure
consistent delivery of the training over time and across instructors.
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The Monitoring Team continues to be encouraged by the Department’s commitment to training.
The 24-hour Defensive Tactics training program provided to all Staff is well beyond the requirement in
the Consent Judgment to provide Staff with four hours of refresher training annually.

The Monitoring Team verified that S.T.A.R.T. Training was provided to 350 In-Service Staff
during the Second Monitoring Period (discussed in more detail, above, 9 1(a)). During the Third
Monitoring Period, the Monitoring Team will again observe S.T.A.R.T. Training to confirm consistent
quality of instruction, and will obtain and audit training records for S.T.A.R.T. to ensure the
Department is on track to meet the goal of providing S.T.A.R.T. Training to all uniformed Staff by
September 2017.

4 2(a). Substantial Compliance
COMPLIANCE RATING 9 2(a)(i). Substantial Compliance
9§ 2(a)(ii). Requirement has not come due

XIII. TRAINING 9§ 2(b) (CELL EXTRACTION TEAM TRAINING)

9 2. Within 120 days® of the Effective Date, the Department shall work with the Monitor to strengthen and improve the
effectiveness of the existing training programs, as needed, for the topics set forth in subparagraphs (a) - (c) below. These
training programs shall include fully developed lesson plans and teaching outlines, examinations, and written materials,
including written scenarios and exercises, to be distributed to students.

b. Cell Extraction Team Training: The Cell Extraction Team Training, including any revisions, shall cover those
circumstances when a cell extraction may be necessary and the proper procedures and protocols for executing
cell extractions, and shall include hands-on practice. The Cell Extraction Team Training shall be a minimum
of 4 hours and shall be provided within 12 months of the Effective Date to all Staff Members regularly
assigned to Special Units with cell housing. The Cell Extraction Team Training also shall be incorporated into
the mandatory pre-service training program at the Academy.

DEPARTMENT’S STEPS TOWARDS COMPLIANCE

e The Department developed, and the Monitoring Team approved, the Cell Extraction Team
training curriculum during the First Monitoring Period, as discussed in the First Monitor’s
Report.

e Deployment of Training:

o The 8-Hour Cell Extraction Team training is incorporated in the mandatory pre-service
training.
= The 618 recruits who graduated in May 2016 received the Cell Extraction Team
training in the Academy.
ANALYSIS OF COMPLIANCE
The Cell Extraction Team training curriculum was approved during the First Monitoring

Period. It is eight hours, which far exceeds the four-hour lesson plan requirement of the Consent
Judgment, and demonstrates the Department’s overall commitment to ensuring Staff have the

*® This date includes the 30-day deadline extension that was granted by the Court on January 6, 2016 (see Docket Entry 266).
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necessary skills to fulfill their duties. The Department has started to deploy the training by providing it
in the mandatory pre-service training for all recruits. The Monitoring Team will work with the
Department to develop a comprehensive plan during the Third Monitoring Period for the rollout of the
Cell Extraction Team training to all Staff regularly assigned to special units with celled housing.

4 2(b). Substantial Compliance for the development and duration of the
COMPLIANCE RATING training program. The requirement has not come due for the
deployment of the training.

XIII. TRAINING § 2 (c¢) (INVESTIGATOR TRAINING)

9 2. Within 120 days®’ of the Effective Date, the Department shall work with the Monitor to strengthen and improve the
effectiveness of the existing training programs, as needed, for the topics set forth in subparagraphs (a) - (c) below. These
training programs shall include fully developed lesson plans and teaching outlines, examinations, and written materials,
including written scenarios and exercises, to be distributed to students.

c. Investigator Training: There shall be two types of Investigator Training: ID Investigator Training and the
Facility Investigator Training. ID Investigator Training shall cover investigative procedures, skills, and
techniques consistent with best practices and the terms of this Agreement. The Facility Investigator Training
shall be based on relevant aspects of ID Investigator Training, and shall focus on those investigative
procedures, skills, and techniques that are necessary to conduct effective Facility Investigations that are
consistent with the terms of this Agreement.

1. ID Investigator Training, including any revisions, shall be a minimum of 40 hours, and shall be
provided to any new ID investigators assigned to ID after the Effective Date before they begin
conducting investigations.

DEPARTMENT’S STEPS TOWARDS COMPLIANCE
e Asdiscussed in the First Monitor’s Report, the Department has a comprehensive 40-hour
training program for ID Investigators.

o This 40-hour training was updated during the Second Monitoring Period to include a
new module regarding the Prison Rape Elimination Act (“PREA”) and additional
evidence collection requirements. The training also now incorporates additional
shadowing opportunities with current Investigators.

e All new-hires must complete this 40-hour training before they may be assigned any ID cases to

investigate.

e Deployment of Training:

o 19 Investigators were provided the 40-hour training during the Second Monitoring
Period.

ANALYSIS OF COMPLIANCE

The Department’s lesson plan continues to meet the requirements of this provision, and the
additional training opportunities available to Staff supplement the acquisition of skills needed to

> This date includes the 60-day deadline extension that was granted by the Court on January 6, 2016 (see Docket Entry 266).
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conduct high-quality investigations. Further, the 19 new ID Investigators all received this training
before they were assigned cases to investigate. Accordingly, the Department remains in Substantial
Compliance with this provision. The Monitoring Team will observe the Investigator training in the
Third Monitoring Period.

COMPLIANCE RATING 9 2(c)(i). Substantial Compliance

XIII. TRAINING 4 3 (YOUNG INMATE MANAGEMENT TRAINING)

9 3. The Department shall provide Young Inmate Management Training to all Staff Members assigned to work regularly in
Young Inmate Housing Areas. The Young Inmate Management Training shall include fully developed lesson plans and
teaching outlines, examinations, and written materials, including written scenarios and exercises, to be distributed to
students. The Young Inmate Management Training shall provide Staff Members with the knowledge and tools necessary to
effectively address the behaviors that Staff Members encounter with the Young Inmate population. This training shall be
competency-based and cover conflict resolution and crisis intervention skills specific to the Young Inmate population,
techniques to prevent and/or de-escalate inmate-on-inmate altercations, and ways to manage Young Inmates with mental
illnesses and/or suicidal tendencies. The Young Inmate Management Training shall include initial training (the “Initial
Young Inmate Management Training”) and refresher training (the “Refresher Young Inmate Management Training”), as set
forth below.

a. The Initial Young Inmate Management Training shall be a minimum of 24 hours. The Department shall
continue to provide this training to Staff Members assigned to regularly work in Young Inmate Housing
Areas. Within 60 days of the Effective Date, the Department shall provide the Initial Young Inmate
Management Training to any Staff Members assigned to regularly work in Young Inmate Housing Areas
who have not received this training previously. Additionally, any Staff Member subsequently assigned to
work regularly in a Young Inmate Housing Area shall complete the Initial Young Inmate Management
Training prior to beginning his or her assignment.

b. The Department will work with the Monitor to develop new Refresher Young Inmate Management
Training, which shall be a minimum of 4 hours. For all Staff Members assigned to work regularly in
Young Inmate Housing Areas who received this type of training before the Effective Date, the
Department shall provide the Refresher Young Inmate Management Training to them within 12 months of
the Effective Date, and once every two years thereafter. For all other Staff Members assigned to work
regularly in Young Inmate Housing Areas, the Department shall provide the Refresher Young Inmate
Management Training within 12 months after they complete the Initial Young Inmate Management
Training, and once every two years thereafter.

DEPARTMENT’S STEPS TOWARDS COMPLIANCE

e Asdiscussed in the First Monitor’s Report, the Department developed the 24-hour Safe Crisis
Management (“SCM”) training prior to the Effective Date and has continued to deploy the
training. The Monitoring Team also approved the SCM 8-Hour Refresher training curriculum.

e The SCM training is incorporated in the mandatory pre-service training and provided as In-
Service training.

e Deployment of Training:

o At the close of the Second Monitoring Period, 2,771 Staff have received SCM training.
» First Monitoring Period: 1,552 Staff were trained.

= Second Monitoring Period: 1,219 number were trained.
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o Provision of training to Staff who were steady in Young Inmate Housing Areas as of
November 1, 2015, but had not received the training as of November 1, 2015:

= 265 Staff were regularly assigned to Young Inmate Housing Areas as of
November 1, 2015.

= Of the 265 Staff, 244 Staff received SCM training as of May 18, 2016, and six
others no longer needed the training due to military leave and other reasons.
Accordingly, 15 Staff still needed to receive SCM training as of May 18, 2016.

=  As of August 26, 2016, 13 out of the 15 outstanding Staff who required SCM
training received it. One Staff Member is on indefinite sick leave and one
resigned.

o Provision of training to Staff who became steady in Young Inmate Housing Areas after
November 1, 2015 required to receive SCM training:

= The Department reported over 1,000 Staff had Steady Posts in Young Inmate
Housing Areas at some point over the course of the Second Monitoring Period.
The Department also identified which of those Staff received SCM training and
the dates of that training. As described in more detail below, additional data and
analysis is necessary before the Monitoring Team can provide reliable

information as to the Department’s compliance with this requirement.
ANALYSIS OF COMPLIANCE

The Department has deployed SCM training to a total of 2,771 Staff, well beyond the
requirements in the Consent Judgment as this total includes Staff who are not assigned to work in
Young Inmate Housing Areas. The majority of the Staff who received the SCM training work in
GMDC, OBCC, RMSC, and RNDC. GMDC, RMSC, and RNDC are the three Facilities that
encompass the largest number of Young Inmate Housing Areas. The Monitoring Team verified that as
of August 26, 2016, all Staff regularly assigned to Young Inmate Housing Areas as of the Effective
Date did in fact receive such training (or were no longer required to receive such training due to

transfer to another facility or post, military leave or resignation).

However, as the Department continues to centralize housing of Young Inmates, the number and
names of Staff regularly assigned to Young Inmate Housing Areas will grow and will fluctuate.
Therefore, the best barometer to determine whether the Department is complying with the requirements
of 9 3(a) is to determine the percentage of Staff regularly assigned to work in Young Inmate Housing
areas at any point during the Monitoring Period who were SCM trained and the percentage who were
not. Due to the high and fluctuating number of Steady Staff during the Second Monitoring Period, the
Monitoring Team must further analyze and audit the staffing mechanism for these posts in order to
develop an accurate understanding the meaning of a steady post before grading compliance with this
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provision. The Monitoring Team will work with the Department to develop this analysis and
subsequently audit this requirement during the Third Monitoring Period.

The Department finalized the SCM refresher lesson plan and it was accepted by the Monitoring
Team. The training meets the requirements of this provision as described in the First Monitor’s Report.
While only required to prepare a four-hour refresher training program, the refresher program is eight
hours. The refresher training has not yet been deployed as the Department has focused on ensuring all
Staff received the initial training first. The Monitoring Team will encourage the Department in the
Third Monitoring Period to develop a plan for deployment of this refresher course.

9 3. Substantial Compliance

9 3(a). Not Yet Evaluated (grade pending additional auditing by

oL I LLREI B0 Monitoring Team in Third Monitoring Period)

9 3(b). Requirement has not come due

XIII. TRAINING 9 4 (DIRECT SUPERVISION TRAINING)

9 4. Within 120 days®® of the Effective Date, the Department shall work with the Monitor to develop a new training
program in the area of Direct Supervision. The Direct Supervision Training shall cover how to properly and effectively
implement the Direct Supervision Model, and shall be based on the direct supervision training modules developed by the
National Institute of Corrections.

a. The Direct Supervision Training shall be a minimum of 32 hours.

b. Within 9 months of the Effective Date, the Department shall provide the Direct Supervision Training
to all Staff Members assigned to work regularly in Young Inmate Housing Areas. Additionally, any
Staff member subsequently assigned to work regularly in the Young Inmate Housing Areas shall
complete the Direct Supervision Training prior to beginning his or her assignment.

DEPARTMENT’S STEPS TOWARDS COMPLIANCE

e The Department continued to develop the 32-hour Direct Supervision training curriculum,
which is largely based on the Direct Supervision curriculum developed jointly by the National
Institute of Corrections (“NIC”), the Minnesota Sheriffs’ Association, and the Minnesota Jail
Resource Center and as described in more detail in the First Monitor’s Report.

¢ During the Second Monitoring Period, the Department shared a significantly revised version of
the Direct Supervision Training materials with the Monitoring Team and the Monitoring Team
provided feedback.

e The Department sent a curriculum developer, a Warden, a Captain, and an Officer to participate
in the train-the-trainer program hosted by NIC. These Staff will discuss the lessons learned
from this program and the Monitoring Team’s feedback with the Young Inmate Facility
commands to ensure the training addresses the needs and challenges the specific Facilities face.

e Deployment of Training:

% This date includes the 60-day deadline extension that was granted by the Court on January 6, 2016 (see Docket Entry 266).
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o The 618 recruits who graduated in May 2016 received a draft version of the Direct
Supervision training, although not required by the Consent Judgment.

o The Department will begin to provide the Direct Supervision training to all Staff
assigned to work regularly in Young Inmate Housing Areas following the completion of
SCM training, as described above.

o The Department has chosen to use same instructors for both SCM and Direct
Supervision training.
ANALYSIS OF COMPLIANCE

The Department’s efforts to further refine this training program are critical to its overall
implementation. As described in the First Report, the Direct Supervision model is an entirely new way
to manage Young Inmates and Staff the Facilities where they are housed. The Monitoring Team
expects that proper implementation of this model will support the Department’s efforts to better
manage the Young Inmates in its custody.

The revised lesson plan materials for the Direct Supervision Training addressed the Monitoring
Team’s concerns discussed with the Department during the First Monitoring Period. The revised
materials incorporated references to DOC specific issues, and also addressed the unique challenges of
interacting with adolescent Inmates (two new modules now present strategies for providing positive
incentives and strategies for managing adolescents/young adults). Overall, the Lesson Plan includes
extensive instructor cues which adequately match the lesson plan material, the scenarios and exercises
are well-designed and challenge the participants to think creatively, and to develop strategies to
manage various situations using the methods contained in the lesson plan. The sequencing of the lesson
plan is logical and progressive; each module builds upon the concepts provided in the previous module.
Additionally, the lesson plan includes some creative competitive games to make training fun and to test
the students’ retention of the material. Overall, the exercises are very well designed and should
produce active participation and challenge the students’ understanding of the material.

The deployment of Direct Supervision training to all Staff regularly assigned to Young Inmate
Housing Areas will require more time than originally contemplated in the Consent Judgment, given the
competing demands for this group of Staff’s time. The Department prioritized providing the 24-hour
SCM training to this group of Staff first. These same Staff must also attend S.T.A.R.T. and the other
trainings discussed in previous provisions. The Instructors for SCM will also provide Direct
Supervision training. This will help to ensure continuity across curricula and allow the Department to
efficiently deploy its limited training resources. During the Third Monitoring Period, the Monitoring
Team will work with the Department to develop a plan to reasonably and efficiently deploy the

training.

COMPLIANCE RATING 9 4. Partial Compliance
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4. ANONYMOUS REPORTING SYSTEM (CONSENT JUDGMENT § VI)

This section of the Consent Judgment requires the Department, in consultation with the Monitor,
to establish a centralized system for Staff to report use of force policy violations anonymously. The goal
of this new system is ensure that all use of force incidents are properly reported, without fear of
retaliation, and can be investigated.

The Monitoring Team’s assessment of compliance is outlined below.

VI. ANONYMOUS REPORTING § 1

q 1. The Department, in consultation with the Monitor, shall establish a centralized system pursuant to which Staff
Members can anonymously report to ID information that Staff Members violated the Department’s use of force policies. ID
shall initiate a Preliminary Review in accordance with Paragraph 7 of Section VII (Use of Force Investigations) into any
such allegations within 3 Business Days after receiving the anonymous report.

DEPARTMENT’S STEPS TOWARDS COMPLIANCE

e The Department worked with the Monitoring Team to finalize a Division Order to govern the
creation, use, and maintenance of the ID Information Hotline (“Hotline™), a centralized system
where Staff can report violations of Department policy anonymously.

e The finalized Division Order requires ID to initiate a preliminary investigation within three
business days after receiving an anonymous report.

e The Department has posted the Hotline telephone number in all Facilities and areas that are
accessible to uniform and civilian Staff.

o Posters appear in Staff areas including the Facilities’ front entrances, locker rooms, and
Staff lounges.

o Posters appear electronically on DOC TV, which is displayed in all Facilities and in
Bulova Corporate Center.

e The Hotline went live in March 2016, and as of the end of July 2016, the hotline had received
three total calls. The subjects of these calls were not use of force related.

ANALYSIS OF COMPLIANCE

The Department developed a comprehensive policy governing the Hotline that will be managed
by ID. The Department consulted with the Monitoring Team on the development of the Division Order
and incorporated the Monitoring Team’s feedback into the final Division Order. Once the procedures
were developed, the Department informed Staff about the Hotline using posters and electronic displays
in the Facilities. The Monitoring Team visually confirmed the posting of information while conducting
site visits throughout the Second Monitoring Period. The Department reports it has received three calls
since the system’s implementation, but none of the calls related to use of force. The Department agreed
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to provide the Monitoring team with detailed information on anonymous reports relating to the use of
force, if and when received via the Hotline.

The lack of Hotline calls pertaining to Use of Force incidents does not mean that Staff’s
concerns about use of force incidents are not being reported. Staff have a variety of mechanisms for
reporting alleged use of force policy violations, such as using 311; notifying the Department of
Investigation, the ID team in the Facility, lawyers, and reporting concerns up the chain of command in
the Facilities. The Department reports that ID has seen an increase in the number of reported
allegations from a variety of sources including Staff, Inmates, and civilians since the Effective Date,
and believes that, in part, the increase is due to ID’s increased presence in Facilities and also to Staff’s
overall awareness of the increased scrutiny on use of force incidents under Nunez. As noted in the Use
of Force Reporting Section, the Monitoring Team will focus on Staff’s reporting of use of force during
the Third Monitoring Period.

COMPLIANCE RATING 9 1. Substantial Compliance

5. VIDEO SURVEILLANCE (CONSENT JUDGMENT § IX)

The provisions in the Video Surveillance section of the Consent Judgment require video
surveillance throughout the Facilities in order to better detect and reduce levels of violence. The
obligations related to video surveillance apply to three different mediums, each having their own
corresponding requirements under the Consent Judgment: (1) stationary, wall-mounted surveillance
cameras; (2) handheld cameras; and (3) body-worn cameras. This section requires the Department to
install sufficient stationary cameras throughout the Facilities to ensure complete camera coverage of
each Facility (] 1); develop policies and procedures related to the maintenance of those stationary
cameras (Y 3); develop and analyze a pilot project to introduce body-worn cameras in the jails ( 2(a-c));
develop, adopt, and implement policies and procedures regarding the use of handheld video cameras (
2(d-1)); and preserve video from all sources for at least 90 days (9 4).

As required under the Consent Judgment, the Department is expected to install approximately
7,800 additional cameras on a rolling basis throughout the Facilities by February 28, 2018 (4 1). The

Department’s effort to ensure complete camera coverage is being undertaken in two steps: (1) “fast-
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track” installation by the Department’s Radio Shop Staff in all housing and ancillary areas at RNDC,
GRVC, GMDC, OBCC and AMKC; and (2) capital engineering installation by third-party contractors at
RMSC, VCBC, MDC, EMTC, NIC and BKDC.

As of July 30, 2016, the Department has installed 2,815 new wall-mounted cameras (1,350 as of
the end of the First Monitoring Period and 1,465 during the Second Monitoring Period). During this
Monitoring Period, the focus of installation has been on GMDC, GRVC, and RMSC. The Department
reports that fast-track installation is fully complete at RNDC, and is nearing completion at GMDC.
Further, the Department reports that approximately 100 percent of housing areas and 50 percent of
ancillary areas at GRVC are now covered.

The Monitoring Team assessed the results of the Department’s installation efforts during four
days of on-site visits to all housing units at GMDC and GRVC; to select units that house 18-year-olds at
RMSC, EMTC, AMKC, and NIC; and to the two housing units for 16 and 17 year olds at RMSC. The
focus of the Monitor Team’s tours was on housing areas accessible to 16, 17, and 18-year-olds (4 1(b))
and the installation of 25% of all cameras through July 1, 2016 (Y 1(a)(i)), as those are the two
installation requirements that came due during this Monitoring Period.

During the Second Monitoring Period, the Department continued to consult with the Monitoring
Team on the development of policies related to the maintenance of stationary cameras (4 3) and the use
of handheld cameras (4 2), which will formalize procedures required by the Consent Judgment,
streamline communication between the various departments that manage the cameras, and improve the
usefulness of information captured by stationary and handheld video surveillance in the Facilities. These
policies are expected to be finalized in the Third Monitoring Period.

The Department is also in the process of developing the body-worn camera pilot project (] 2 (a)-

(c)). A pilot of this kind is unique in a correctional setting and will provide useful information to
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determine whether the use of body-worn cameras facilitates the Department’s efforts to deter violence
by both Inmates and Staff. The Monitoring Team and the Department discussed the development of the
pilot, including identifying and selecting appropriate equipment, and how the current Video ID pilot
may inform this project. The Monitoring Team expects to continue this consultation as the Department
launches the pilot. Because the requirement to begin the pilot has not come due, the Monitor will not
assess compliance with this provision.

Finally, the Department is required to preserve all video from stationary, handheld, and body-
worn cameras for 90 days in order to assist with investigating actual or future alleged use of force
incidents or Inmate-on-Inmate violence (9 4). The Monitoring Team evaluated compliance with these
requirements, as discussed below.

As noted in the First Monitor’s Report, the Department’s ability to supervise and instruct Staff,
manage and monitor Inmates, and conduct investigations will be significantly enhanced by the
installation of additional cameras. The Monitoring Team’s work will also be enhanced. Videotaped
footage has been very helpful during conversations with DOC Staff to illustrate trends that raise
concern. The ability to review an incident on video enriches those discussions and allows the Monitoring
Team and the Department to have critical, substantive dialogue about the situations Staff face and their
responses to them in order to identify and modify inappropriate behavior.

As described in more detail in the First Monitor’s Report, the Monitoring Team continues to
encourage the Department to utilize the monitoring devices in the control rooms (and other common
spaces where cameras are monitored) to view live feeds of video footage to support their proactive
efforts to de-escalate conflicts where the use of force could otherwise become necessary. The

Monitoring Team also continues to encourage the Department to utilize footage of use of force incidents
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as an educational tool during weekly Staff meetings to reinforce good practices and refine Staff’s
understanding of unacceptable behavior.

The Monitoring Team’s assessment of compliance is outlined below.

IX. VIDEO SURVEILLANCE | 1(a) (STATIONARY CAMERA INSTALLATION)
q1.

a. At least 7,800 additional stationary, wall-mounted surveillance cameras shall be installed in the Facilities
by February 28, 2018.

i At least 25% of these additional cameras shall be installed by July 1, 2016.

DEPARTMENT’S STEPS TOWARDS COMPLIANCE

e AsoflJuly 31, 2016, the Department installed 2,815 new wall-mounted surveillance cameras
throughout the Facilities.

ANALYSIS OF COMPLIANCE

The Monitoring Team’s assessment of obligations related to wall-mounted surveillance cameras
includes reviewing installation plans, meeting with the teams responsible for installation, observing the

physical placement of cameras during on-site tours, and reviewing the cameras on Genetec monitors.

The Department’s installation efforts are appropriately focused on the areas of priority outlined
in the Consent Judgment (4 1 (b) and (c)(i-iii)). Accordingly, the Department has installed the largest
number of additional cameras at RNDC, GMDC, and GRVC.

The Department’s installation of 2,815 wall-mounted surveillance cameras accounts for
approximately 35% of its obligation to install 7,800 cameras. In order to assess compliance with this
provision, the Monitoring Team observed the physical placement of cameras in the Facilities and
compared this with live feeds of the video on the Genetec system. The Monitoring Team focused on
the installation of cameras in the housing areas for Young Inmates (see 4 1(b) below) and the
installation of cameras in the housing units at GRVC.

As noted in the First Monitor’s Report, the Monitoring Team confirmed during its tour and
review of Genetec video that a substantial number of stationary cameras have been installed at RNDC
in locations accessible to Inmates under the age of 18, including all housing units, food service pantries
in the housing units, dayrooms, Special Programming Areas, clinics, intake, hallways and stairways.
During this Monitoring Period, the Monitoring Team found during its tours and review of Genetec
videos that the Department has also installed a substantial number of wall-mounted surveillance
cameras in Facilities that house 18-year olds (see 9 1(b) below) and the housing areas of GRVC.*

** During these tours, the Monitoring Team identified a very limited number of areas where coverage was not sufficient, and
recommended that the Department consider installing cameras in these areas. The Department plans to assess the physical
plant in the identified areas to determine whether installation is possible; if so, the Department confirmed that it will address
the Monitoring Team’s recommendations.
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The Monitoring Team is encouraged by the Department’s efforts to efficiently and thoughtfully
install cameras. The Department is on track to meet the deadline to install 7,800 additional stationary,
wall-mounted surveillance cameras of February 28, 2018.

COMPLIANCE RATING 9§ 1(a)(i). Substantial Compliance

IX. VIDEO SURVEILLANCE | 1(b) (STATIONARY CAMERA INSTALLATION)
q1.

b. The Department shall install stationary, wall-mounted surveillance cameras in all areas of RNDC
accessible to Inmates under the age of 18 and in all housing areas of Facilities that house 18-year-olds in
accordance with the timelines as set forth in Paragraphs 10 and 11 of Section XV (Safety and Supervision
of Inmates Under the Age of 19).

DEPARTMENT’S STEPS TOWARDS COMPLIANCE

e The Department installed stationary, wall-mounted surveillance cameras in the housing units,
schools, and ancillary areas at RNDC that are accessible to Inmates under the age of 18.

e The Department installed additional stationary, wall-mounted surveillance cameras in Facilities
that house 18-year-olds to ensure complete camera coverage of all housing areas that are
accessible to 18-year-olds.

ANALYSIS OF COMPLIANCE

This provision includes two separate requirements with different timelines that are specifically
enumerated in Consent Judgment § XV (Safety and Supervision of Inmates Under the Age of 19), 9
10 and 11. The first provision (Consent Judgment § XV, 4 10) requires the Department to install
stationary, wall-mounted surveillance cameras in all areas of RNDC accessible to Inmates under the
age of 18 by January 30, 2016 (within 90 days of the Effective Date), and the Monitoring Team to
inspect the installation by February 29, 2016 (within 120 days of the Effective Date). In the First
Monitor’s Report, the Monitoring Team found the Department in substantial compliance with § XV, q
10.

The second provision (Consent Judgment § XV, 9 11) requires the Department to install
additional stationary, wall-mounted surveillance cameras in Facilities that house 18-year-olds to ensure
complete camera coverage of all housing areas that are accessible to 18-year-olds by July 1, 2016, and
requires the Monitoring Team to inspect the installation by August 1, 2016. The chart below identifies
the average monthly population of 18-year-old Inmates by facility during the Second Monitoring
Period.
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Average Monthly Population = Proportion of

March to July, 2016 Population

AMKC 0.20 0.10%
BHPW?™ 0.40 0.20%
EMTC 16.60 8.34%
GMDC 161.80 81.31%
GRVC 2.20 1.11%
MDC?! 0.20 0.10%
OBCC?? 2.60 1.31%
RMSC 4.20 2.11%
RNDC* 10.60 5.33%
WF 0.20 0.10%
Totals 199 100%

In order to assess compliance with this requirement, the Monitoring Team first identified the
facilities that include housing units accessible to 18-year-olds (see chart above) or could possibly house
this population (e.g. NIC)**. Within those facilities, the Monitoring Team then identified the housing
units that house 18-year-old inmates. Those housing units were identified to be all housing units at
GMDC, twelve housing units at RMSC™, two housing units at EMTC, the Secure Unit at GRVC,
PACE and CAPS at AMKC,” clinic units at NIC*’, and West Facility.*® The Monitoring Team toured
the relevant spaces over a three-day period in July 2016. The Monitoring Team found the Department
had appropriate camera coverage in most areas, except for: (1) two 18-year-old housing areas in EMTC
which had some stationary cameras that were not yet on-line and required additional time for
installation and (2) several new cameras in the housing areas for 16, 17, and 18-year-olds at RMSC had

%% The Bellevue Hospital Prison Ward (“BHPW™) is excluded from the Nunez Consent Judgment.

*! The Department reported that in April there was an average of one 18-year-old Inmate in MDC. However, no 18-year-old
Inmates were housed in MDC in any other month of the Monitoring Period and the Department reports it does not intend to
house 18-year-old Inmates at MDC. Accordingly, the Monitoring Team did not tour MDC to assess compliance with this
requirement.

32 Some 18-year-olds were housed at OBCC during the Monitoring Period in punitive segregation cells. As noted elsewhere
in the Report, punitive segregation was eliminated for 18-year-old inmates during this Monitoring Period so the Monitor’s
tour did not include an assessment of camera coverage in punitive segregation of OBCC for purposes of compliance with this
provision.

3 All 16- and 17-year-old Inmates are housed at RNDC. It is possible that an 18-year-old Inmate may be housed at RNDC
for a short period of time when a 17-year-old Inmate turns 18 years old and has not yet been transferred to another facility.
The Monitoring Team toured the housing units that these Inmates could access during the First Monitoring Period.

** If the Department begins to utilize additional facilities and/or housing units to house 16, 17, or 18-year-old inmates then
the Monitoring Team will assess the camera coverage in those housing units. Ultimately, complete camera coverage is
required for all of the facilities by February 28, 2018 regardless of age.

** The Monitoring Team also toured the housing areas accessible to 16- and 17-year-old female Inmates.

%% In addition, 18-year-old Inmates may be housed in the CAPS or PACE units at AMKC if the Inmate requires such services.
During the Monitoring Period, one 18-year-old Inmate was housed at AMKC in April.

37 18-year-old Inmates may be housed in NIC if the Inmate requires certain medical treatment.

** The Monitoring Team toured West Facility, but did not inspect the installation of wall mounted cameras because the
installation of cameras in that facility is ongoing. The Monitoring Team will assess compliance with the installation of
cameras in West Facility once the wall mounted cameras have been installed.
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been installed, but not yet brought on-line. Following the tour, the Department provided the Monitor
with a concrete plan to install cameras in these locations and/or bring them on-line as soon as possible.
The Monitoring Team conducted another tour of EMTC in September 2016 and confirmed the
installation of cameras in the two housing units at EMTC. The Monitoring Team also confirmed that
the cameras at RMSC were now on-line.

During these tours, the Monitoring Team identified a very limited number of areas where
coverage was not sufficient, and recommended that the Department consider installing cameras in
these areas. The Department plans to assess the physical plant in the identified areas to determine
whether installation is possible; if so, the Department confirmed that it will address the Monitoring
Team’s recommendations.

The Monitoring Team finds that the Department has substantially complied with the
requirement to install stationary, wall-mounted surveillance cameras in all areas of RNDC accessible to
Inmates under the age of 18 and in all housing areas of Facilities that house 18-year-olds in accordance
with the timelines in 49 10 and 11 of Section XV (Safety and Supervision of Inmates Under the Age of
19).

COMPLIANCE RATING q 1(b). Substantial Compliance

IX. VIDEO SURVEILLANCE | 1(e) (STATIONARY CAMERA INSTALLATION)
q1.

e. The Monitor and Plaintiffs’ Counsel will be invited to participate in meetings of the Department’s internal
camera working group, which determines the prioritization and timeline for the installation of additional
cameras in the Facilities

DEPARTMENT’S STEPS TOWARDS COMPLIANCE

e The Department invited the Monitoring Team and Parties to the Nunez Litigation to participate
in its Internal Camera Working Group Meetings.

ANALYSIS OF COMPLIANCE

The Monitoring Team participated in the Department’s Camera Working Group meeting on
June 2, 2016. As part of that meeting, and in subsequent discussions, the Monitoring Team reviewed
the Department’s security camera coverage plan that includes timelines, objectives, and key
deliverables to provide Complete Camera Coverage in the Facilities by February 28, 2018. The
installation of cameras is a joint effort between the Radio Shop, the Engineering Department, the
specific facilities, and contracted vendors. The installation plan is consistent with the deadlines
outlined in the Consent Judgment (Y 1(a)) and the installation plan for the Facilities is consistent with
the priorities outlined in the Consent Judgment (9 1(c)).

As noted in the First Monitor’s Report, the Monitoring Team continues to recommend that the
Department annotate its existing Facility diagrams to identify camera locations. This guide may serve a
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dual purpose in that it assists the Department in its overall effort to track and maintain the cameras, and

would also be a useful guide for the Department during emergencies and critical incidents. Overall, the

Monitoring Team is encouraged by the Department’s efforts to develop and implement an aggressive

and comprehensive installation plan.

COMPLIANCE RATING 4 1(e). Substantial Compliance

IX. VIDEO SURVEILLANCE | 2(D) (HANDHELD CAMERAS)

q2.

d. Within 120 days of the Effective Date, the Department, in consultation with the Monitor, shall develop, adopt, and
implement written policies and procedures regarding the use of handheld video cameras. These policies and
procedures shall specify:

1.

ii.

iil.

iv.

Vi.

Handheld video cameras shall be used in the following situations, except when safety or security
concerns require an immediate response that would preclude waiting for recording equipment:
(1) responding to a Use of Force Incident; (2) all cell extractions; (3) all probe teams actions; and
(4) Facility living quarter searches conducted by the Department’s Emergency Services Unit
(“ESU”), except Tactical Search Operations (“TSO”), random searches, and strip searches.
Inmate resistance during a TSO, random search, or strip search, however, would trigger video
recording if it is reasonably believed that a Use of Force or assault on Staff is about to occur or
occurs.

Handheld video camera operators shall record the following: (1) any attempts made to obtain the
Inmate’s compliance after the video camera operator has arrived in the area, (2) the Inmate’s
behavior, and (3) all Uses of Force by Staff.

In cell extraction situations, the handheld video camera operator shall record: (1) a statement
from the team leader summarizing the situation and the plan for resolution; (2) an introduction by
each team member, describing the member’s specific responsibilities in the plan for the Use of
Force; and (3) a statement from the handheld video camera operator providing his or her name
and explaining any impediments to obtaining a clear video recording of the incident.

Handheld video camera operators shall receive appropriate training.

The video recording shall be continuous and any break in video continuity shall be vi.
documented and explained by the handheld video camera operator, to the extent the operator
knows of such breaks, in an incident report or Use of Force witness report.

Compliance with these policies and procedures is the responsibility of the onsite Supervisor, as
well as the operator of the handheld video camera.

DEPARTMENT’S STEPS TOWARDS COMPLIANCE

e The current Use of Force Directive and Operations Order 6/15 “Recording Equipment,

Medium, and Electronic Evidence” (issued on April 22, 2015) are both in place to address the

use of handheld cameras.

e The Department provided the Monitoring Team with a revised draft of policies and procedures

that specifically address the use of handheld cameras.

e The Department issued a teletype to be read at 21 consecutive roll calls reiterating the

importance of responding to calls for assistance with handheld cameras and instructions on

what should be recorded.
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e The Department incorporated guidance on handheld camera operation in the Facility
Emergency Response (Probe Team) Training materials.

e The Department developed a plan to conduct an inventory of all handheld recording equipment
at each facility.

e The Quality Assurance Division has undertaken a new audit procedure, wherein they review the
facility alarm response logbooks and then attempt to locate corresponding handheld camera
footage on the Department’s network drive.

e The Department reports that ID is now routinely exercising its ability to generate command
discipline for Staff who has committed an obvious handheld camera policy violation, rather
than referring the violation back to the facility as was the historical practice.

ANALYSIS OF COMPLIANCE

As described in more detail in the Use of Force Investigation section, the Monitoring Team and
Department identified that certain Probe Team responses were not being adequately captured on
handheld video for a variety of reasons, for example: a camera was not brought to the scene; the
camera operator was not adequately capturing the incident; the camera was pointed away from the
incident; or the handheld camera was brought to the scene but was not turned on in time to capture the
incident. The Department created a multi-faceted approach to address the handheld camera issues
identified. This included: (1) issuing a teletype that reinforces the Department’s current handheld
camera policies, (2) updating the Probe Team Training materials to incorporate guidance on handheld
camera operation, (3) conducting an inventory of all handheld recording equipment, and (4) providing
ID with the ability to generate command disciplines when they identify obvious handheld camera
policy violations, rather than referring the violations back to the facility as was the historical practice.
The Monitoring Team intends to focus more on the Department’s efforts towards compliance with the
obligations to re-train and/or discipline Staff related to violations of handheld camera policy (4 2(f)) in
the Third Monitoring Period.

The Monitoring Team confirmed the Department maintains two policies that govern the use of
handheld cameras, the current Use of Force Directive and Operations Order 6/15. The New Use of
Force Directive also provides guidance on the use of handheld cameras. During this Monitoring Period,
the Department continued to develop a standalone policy, in consultation with the Monitoring Team,
describing how and when to use handheld cameras to ensure the procedures are consistent with the
requirements of the Consent Judgment. As part of this process, the Monitoring Team assessed whether
the draft policy was consistent with the requirements in the Consent Judgment, other existing policies,
best practices, and addresses concerns identified during the course of the Monitoring Team’s incident
reviews. The Department has also started to revise relevant training programs (e.g. g 2 (e)) related to
the operation of handheld cameras and has consulted with the Monitoring Team on those changes. The
Department plans to finalize the policy during the Third Monitoring Period. Accordingly, it has not yet
been adopted or implemented. The Monitoring Team will also continue to consult on the necessary
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revisions to the training on the handheld camera (e.g. 9 2 (e)) to ensure it is consistent with the new
policy, the requirements under the Consent Judgment, and best practices.

COMPLIANCE RATING 9 2(d). Partial Compliance

IX. VIDEO SURVEILLANCE | 3(d) (MAINTENANCE OF STATIONARY CAMERAS POLICY)

4| 3. Maintenance of Stationary Cameras

d. Within 120 days of the Effective Date, DOC, in consultation with the Monitor, shall develop, adopt, and
implement written procedures relating to the replacement or repair of non-working wall-mounted surveillance
cameras. All replacements or repairs must be made as quickly as possible, but in no event later than two
weeks after DOC learns that the camera has stopped functioning properly, barring exceptional circumstances
which shall be documented. Such documentation shall be provided to the Warden and the Monitor. The date
upon which the camera has been replaced or repaired must also be documented.

DEPARTMENT’S STEPS TOWARDS COMPLIANCE

e The Department is in the process of modifying the Enterprise Asset Management (“EAM”)
database, a software package that is currently being used by Facilities to place work orders for
maintenance repair (e.g. clogged toilets), so that it can be used to report and track out-of-service

cameras.

e In the interim, each Facility continues with the practice of assigning Officers and Supervisors to
conduct routine, daily assessments of the functioning of stationary cameras and video monitors,
noting those that are inoperable and submitting daily or weekly reports that detail the status of

the cameras.

e The Department convened a working group to solicit input from both frontline personnel as
well as non-uniformed Staff on the procedures to include in a revised policy. This policy is
intended to create a global solution for tracking inoperable cameras and documenting repairs,
which is currently conducted differently across the Facilities.

ANALYSIS OF COMPLIANCE

Historically, the Department did not consistently track inoperable cameras or document camera
repairs. As noted in the First Monitor’s Report, the Department drafted policies and procedures to
create a systematic approach for tracking and monitoring camera repairs. As the policies and
procedures were being developed, the Department also engaged in discussions with uniformed and
non-uniformed Staff and determined that a computerized system was needed to ensure a consistent and
sustainable method for tracking camera operability and repairs. The Department then determined that
the existing EAM system could be adapted for this purpose. Accordingly, the Monitoring Team
supported the Department’s efforts to update the EAM system before finalizing the camera
maintenance policy to ensure the policy incorporated the EAM system. The EAM modifications are
expected to be completed during the Third Monitoring Period, at which time designated Staff at each
Facility will be trained on the new process. The draft policy regarding maintaining and repairing wall-
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mounted stationary cameras will also be finalized to reflect the necessary operational process of the
EAM system. Accordingly, the policy has not yet been adopted or implemented.

During this Monitoring Period, the Monitoring Team analyzed the Department’s interim
tracking approach by reviewing the daily inoperable camera lists while on site at the Facilities.”® Given
the Department’s efforts to develop and implement a more systematic approach, the Monitoring Team
only conducted a review at five Facilities to determine whether the inoperable camera lists were
generated on a daily basis. While the Facilities each approach the task differently, for the most part,
their methods accomplish the objective. One Facility stopped documenting the results of the inoperable
camera review during the Second Monitoring Period. Once this practice was brought to their attention,
the Facility reinstated policies and procedures to ensure the daily assessment is completed and
documented. On two subsequent visits, the Monitoring Team found the new procedures were being
followed. The Monitoring Team will continue to review the Department’s interim approach for
tracking inoperable cameras until the new policies and procedures are implemented.

COMPLIANCE RATING 9 3(d). Partial Compliance

IX. VIDEO SURVEILLANCE § 4 (VIDEO PRESERVATION)

9 4. Video Preservation

The Department shall preserve all video, including video from stationary, handheld, and body-worn cameras, for
90 days. When the Department is notified of a Use of Force Incident or incident involving inmate-on-inmate
violence within 90 days of the date of the incident, the Department will preserve any video capturing the incident
until the later of: (i) four years after the incident, or (ii) six months following the conclusion of an investigation
into the Use of Force Incident, or any disciplinary, civil, or criminal proceedings related to the Use of Force
Incident, provided the Department was on notice of any of the foregoing prior to four years after the incident.

DEPARTMENT’S STEPS TOWARDS COMPLIANCE
e The Department’s current video recording policy addresses this requirement.
e The Department’s computerized system automatically preserves all video for 90 days.
e The New Use of Force Directive addresses the requirements in the Consent Judgment.

e Operations Security Intelligence Unit (“OSIU”) is responsible for preserving and exporting
Genetec video beyond the 90-day preservation period. The Department has also provided the
Deputy Director of Investigations (“DDI”) in ID and ID Supervisors with the ability to preserve
and export video from the Genetec system.

** The Department provided “[a] list of those cameras out of service for more than two weeks, and the length of time that they
were out of service, by Facility,” as required under Consent Judgment § XIX (Reporting Requirements and Parties’ Right of
Access), 14 (c)(v). During the First Monitoring Period, the Department reported that 146 wall mounted cameras were
inoperable for more than two weeks as of March 1, 2016. As of September 21, 2016, 124 of those cameras were repaired, 12
cameras remain inoperable and 10 cameras are no longer in service. During the Second Monitoring Period, the Department
reported that 58 wall mounted cameras were inoperable for more than two weeks as of August 1, 2016 (including the 12
cameras that remain inoperable from the First Monitoring Period). As of September 27, 2016, 19 of the 58 cameras have been
repaired and 2 of the 58 cameras are no longer in service.
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ANALYSIS OF COMPLIANCE

The Monitoring Team confirmed that the Department continues to have policies, procedures,
and automated processes in place to ensure that videos are preserved, as required under the Consent
Judgment. The Department’s current preservation policies require all video to be preserved for 90 days,
or longer when the Department is notified of an incident involving use of force or Inmate-on-Inmate

violence, consistent with the requirements set forth in Section IX, q 4 of the Consent Judgment.

In order to test the Department’s system for preserving video for 90 days, the Monitoring Team
randomly selected Facility/unit/times of day and viewed footage from 89 days prior during four
different site visits. In all instances, footage from multiple camera angles could be retrieved from the
system and viewed without a problem. The Department also reports its intention to issue a uniform
video preservation policy for use of force incidents once all new related practices, including ID’s video
interview pilot and body-worn camera pilot program, are in place. Further, while not yet in effect, the
Monitoring Team confirmed that these requirements are included in the New Use of Force Directive.

During this Monitoring Period, the Monitoring Team also assessed the Department’s ability to
preserve the relevant videos for use of force incidents beyond the 90-day period by reviewing the
handheld and wall-mounted videos included in the use of force investigation files. During this
Monitoring Period, the Department produced approximately 200 investigation files for use of force
incidents that occurred after the Effective Date. In all but four cases (approximately 2% of packets
produced), all of the video that captured the incidents, to the extent such video existed, was preserved
and produced as part of the investigation file. In cases where the video was not preserved the
Preliminary Reviewer failed to request the preservation of Genetec footage beyond the 90-day period
in two cases; in another case, the Preliminary Reviewer inadvertently preserved the incorrect camera
angles; and in another case, the handheld video was reviewed by the Preliminary Reviewer while on
site, but the Facility failed to upload the handheld video for preservation.

These four cases identified some potential weaknesses in the process for preserving video, so
the Department modified some of its procedures to mitigate the possibility that video is not preserved.
As an initial step, ID started to issue routine reminders to Preliminary Reviewers and Supervisors about
the importance of preserving videos as soon as possible. Further, the Department provided DDI and ID
Supervisors with the ability to preserve and export Genetec video in this Monitoring Period.
Previously, only OSIU had the ability to preserve video. As noted above in 9 2(d), the Department has
also made changes to its procedures for handheld video to mitigate the possibility that an incident is
not captured on video or that the video is not preserved. The Monitoring Team is appreciative of the
Department’s efforts to address these preservation issues. The Monitoring Team will continue to look
at this issue closely to ensure that all relevant video is persevered as required under the Consent
Judgment.

COMPLIANCE RATING 9 4. Substantial Compliance

76



Case 1:11-cv-05845-LTS-JCF Document 291 Filed 10/31/16 Page 80 of 166

6. USE OF FORCE INVESTIGATIONS (CONSENT JUDGMENT § VII)

The Use of Force Investigations section of the Consent Judgment covers a range of policies,
procedures, and reforms relating to the Department’s method of conducting Use of Force Investigations
to ensure they are thorough, timely, and objective. As discussed in the Use of Force introduction, high-
quality investigations are critical to the Department’s efforts to identify trends and patterns related to the
improper use of force; to identify alternative, non-physical or less restrictive means of managing
situations where a safety threat exists; and to ensure appropriate Staff accountability when necessary.
Investigations also provide a useful window for the Department, and the Monitoring Team, to assess the
Department’s use of force.

During this Monitoring Period, the Department and the Monitoring Team continued to develop
and refine the Preliminary Review process, an entirely new investigative tool introduced by the Consent
Judgment. Notably, ID is now conducting Preliminary Reviews of all use of force incidents. The
Department also collaborated with the Monitoring Team about how to utilize the information available
through the Preliminary Reviews to identify existing trends and to develop strategies that could
influence the need to use force in the first place and to minimize the improper use of force when force is
necessary. These efforts are described more fully in the discussion of the Monthly Meetings in the
Introduction of this Report and in the Risk Management section of this Report.

The development and refinement of the Preliminary Review process is an intrinsic component of
ID’s efforts to improve the quality of Full ID investigations and ID’s intent to assume responsibility for
conducting investigations previously completed at the Facility level. The overall goal of consistent,
timely, and robust investigations can be best achieved when they are conducted logically and efficiently.
Toward that end, ID has identified several modifications to processes that will leverage the

Department’s resources. The Monitoring Team will also focus in the Third Monitoring Period on

77



Case 1:11-cv-05845-LTS-JCF Document 291 Filed 10/31/16 Page 81 of 166

collaborating with the Department to identify ways to conduct reliable investigations more quickly and
efficiently (Consent Judgment § VIL., § 9(a)(1)(2)).

Preliminary Review Analysis of Use of Force Incidents

Utilizing the content of the Preliminary Reviews as a vehicle to examine the use of force assists
the Department and the Monitoring Team in several ways, particularly in examining individual conduct
in use of force incidents and identifying strategies for addressing practices that raise concern.

The Preliminary Review of individual use of force incidents remains the best source of
information for the Monitoring Team about the use of force agency-wide. The reviews provide
information about use of force throughout the Department close in time to when the incidents occur.
During the Second Monitoring Period, the Monitor personally reviewed and analyzed the results of all
Preliminary Reviews conducted between March 1, 2016 and July 31, 2016, totaling over 1,700 across 15
facilities and divisions (i.e. the Transportation Division), adding to the over 800 Preliminary Reviews
the Monitor reviewed during the First Monitoring Period. The Monitor’s observations from these
reviews are discussed in the Use of Force Introduction of this report.

Update on Investigation Process

The Investigation Division’s (“ID’s”) responsibilities have increased significantly because of the
requirements in the Consent Judgment. ID is also spearheading a number of the new initiatives described
throughout this report. With the new responsibility for conducting Preliminary Reviews and the

expansion of the types of incidents requiring a Full ID investigation (as enumerated in § VII § 8)*, the

40 “(a) conduct that is classified as a Class A Use of Force, and any complaint or allegation that, if substantiated, would be

classified as a Class A Use of Force; (b) a strike or blow to the head of an Inmate, or an allegation of a strike or blow to the
head of an Inmate; (c) kicking, or an allegation of kicking, an Inmate; (d) the use, or alleged use, of instruments of force,
other than the use of OC spray; (e) a Staff Member who has entered into a negotiated plea agreement or been found guilty
before OATH for a violation of the Use of Force Policy within 18 months of the date of the Use of Force Incident, where the
incident at issue involves a Class A or Class B Use of Force or otherwise warrants a Full ID Investigation; (f) the Use of
Force against an Inmate in restraints; (g) the use of a prohibited restraint hold; (h) an instance where the incident occurred in
an area subject to video surveillance but the video camera allegedly malfunctioned; (i) any unexplained facts that are not

78



Case 1:11-cv-05845-LTS-JCF Document 291 Filed 10/31/16 Page 82 of 166

ID caseload has increased exponentially. The Department reports that ID’s use of force investigation
caseload has risen by at least 31%"', which includes a 12% increase in the number of Class B incidents
receiving a Full ID investigation and a 78% increase in the number of Class C incidents receiving a Full
ID investigation. ID has also continued to work on developing a strategic approach to conducting
investigations of all use of force incidents. As part of this process, the Monitoring Team and Department
have discussed the best way to utilize the findings from the Preliminary Reviews to conduct
investigations that are more efficient and to close cases more quickly.

The Consent Judgment embodies the general principle that use of force investigations require
different levels of scrutiny, depending on the conduct involved, and the highest level of scrutiny should
be applied to uses of the force that result in severe injuries or the risk of severe injuries. Accordingly, the
types of incidents enumerated in § VII § 8 receive a Full ID investigation, while other uses of force
either receive a Facility Level Investigation or may warrant “No Further Action” (“NFA”). This
approach helps ensure that investigations are appropriately triaged.

This concept is embodied in ID’s plan to assume responsibility for all use of force investigations
within the Facilities. As described in the First Monitor’s Report, the Department piloted the use of ID
Investigators to conduct all use of force investigations at AMKC (“AMKC Pilot”) (both Full ID
investigations, and investigations historically investigated at the Facility-level). During this Monitoring
Period, ID obtained additional staff to support the increased caseloads that will come with the expansion
of the pilot project. ID has prioritized an RNDC-based ID team by year-end that mirrors the AMKC
Pilot. One of ID’s major challenges in expanding the pilot project is the need to hire additional

Investigators. Facility-based teams require approximately 20 Investigators per team. These teams will

consistent with the materials available to the Preliminary Reviewer; or (j) a referral to ID by a Facility for another reason that
similarly warrants a Full ID Investigation.”

*! The Department developed this data by conducting a comparison of ID caseload from pre-Consent Judgment (11/1/2014-
6/15/2015) to that same period under the Consent Judgment (11/1/2015-6/15/2016).
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therefore require staffing levels not yet realized by ID, despite having brought 19 additional
Investigators onboard during the Second Monitoring Period. Even with accelerated hiring, caseloads are
continually affected by ID’s expanding scope and staff attrition (e.g., retirement, resignations to other
law enforcement opportunities, or reassignment following promotion).** The Monitoring Team will
continue to review ID’s staffing levels to ensure that ID can complete Full ID Investigations consistent
with the requirements in the Consent Judgment ( 11).

The deployment of ID Teams at each facility must consider the workload and potential needs in
each facility in order to develop an appropriate strategic plan. Based on the Monitor’s review of over
2,500 Preliminary Reviews, the Monitoring Team’s collective experience, and discussions with ID, the
Monitor has concluded that certain categories of use of force incidents™ can be resolved after the
Preliminary Review is completed. Such cases can be: (a) closed with no further action, or (b) closed
with a recommendation that involved Staff receive discipline, counseling, and/or re-training. However,
as these scenarios are not currently captured by the category of NFA cases enumerated in § VII ] 7(e)*,
such cases are currently subject to a facility-level Investigation. Additional investigative steps are not
necessary for these cases and subjecting them to a facility-level investigation creates unnecessary
investigative work with limited value, diverts limited resources, and delays the outcome of cases that
could be resolved more quickly. Accordingly, during this Monitoring Period, the Monitoring Team and
ID developed a set of criteria and a process designed to identify incidents for which there is a
“Presumption that Investigation is Complete at Preliminary Review stage” (or “PIC”), discussed further

in the Preliminary Review analysis box below.

*2 The Department reported losing 13 investigators during the Second Monitoring Period to attrition, promotion, or
termination.

* This is not intended to include the cases that require a Full ID Investigation as enumerated in § VII, 9 8.

* As reported in the First Monitor’s Report, the current NFA category only captured one case in the First Monitoring Period.
See page 73 of the First Monitor’s Report.
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Preliminary discussions during the Second Monitoring Period have explored other potential
efficiencies, with the goal of closing certain investigations on an accelerated basis (Consent Judgment §
VIIL, 9 9(2)(1)(2)). The Monitoring Team intends to focus on this issue more closely with ID during the
Third Monitoring Period.

The Monitoring Team has started to analyze the content of investigations conducted at the
facility level (4 13). Given ID’s intent to assume responsibility for all investigations, the Monitoring
Team determined that such analysis should be limited at present in order to focus on the greater goal of
developing a comprehensive approach to ID conducting all investigations. Accordingly, the Monitoring
Team focused on identifying whether any interim procedures were necessary to ensure objectivity,
timeliness, and proper referrals for facility-level investigations during this period of transition. The
Monitoring Team made recommendations regarding ensuring the objectivity of facility-level
investigators; improving the timeliness of facility-level investigations (including weekly reviews of
investigations open more than 25 business days); ensuring the proper classification of Use of Force
incidents based on medical evidence; ensuring the proper referral of Use of Force policy violations to
the Trials Division; and ensuring the proper referral of cases to ID based on the referral requirements of
the Consent Judgment. The Department reports that it intends to evaluate if and how it can incorporate
these recommendations into current procedures during the Third Monitoring Period.

The Monitoring Team also began to review completed Facility Investigation packets during this
Monitoring Period. In order to better understand the process for investigation and how such cases
eventually conclude, the Monitoring Team’s initial focus was on cases that may warrant a
recommendation for discipline. Going forward, the Monitoring Team intends to develop a strategic plan
and method for assessing compliance with ID and facility-level investigations in order to be able to

determine compliance ratings to 9 2, 4, 9, and 13.
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Timeliness of Investigations

The Consent Judgment requires that all Full ID Investigation cases opened on November 1, 2015
through October 1, 2018, be closed within 180 days, absent extenuating circumstances or referral to DOI
or another law enforcement agency. Thus, the deadlines for closing Full ID Investigations of use of force
incidents occurring between November 1, 2015 and January 31, 2016, (except for the noted exceptions)
fell within the Second Monitoring Period (i.e., November 2015 cases were required to be closed in May
2016, December 2015 cases in June 2016, and January 2016 cases in July 2016) (9 9(a)). The
Monitoring Team assessed the timeliness of completion for this cohort of ID investigations by tracking
open and closed Full ID Investigations based on monthly data provided by the Department. This
assessment was limited to incidents that occurred in the month of November, December, and January
because only those investigations were required to be closed within the Second Monitoring Period
(deadlines to close being May 2016, June 2016 and July 2016 respectively). In analyzing this data, the
Department and the Monitoring Team determined that the monthly reports generated by the Department
included information for Full ID Investigations and some facility level investigations.*’ Before issuing a
compliance rating regarding this provision, additional analysis of closed cases and refinements to the
process for assessing compliance with this requirement are necessary. Accordingly, the Monitoring

Team will assess compliance with this provision in the Third Monitor’s Report.

* The Department is currently analyzing its reporting systems to determine why the system includes some facility
investigations when reports are run for Full ID investigations. As this analysis is ongoing, the Department and the Monitoring
Team manually reviewed all remaining open Use of Force investigations and removed any open Use of Force investigations
that are being conducted at the Facility level. However, the Monitoring Team determined it was too burdensome on the
Department to conduct this same manual review for all closed Use of Force Investigations. Accordingly, the overall data is
likely to overestimate the total number of investigations and proportion of closed investigations that were timely, since it
likely includes some closed facility level investigations.
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November 2015 December 2015 January 2016

Use of Force Incidents Based on Date of Incident/Reported Date of Incident

Total Number of Use of Force Incidents in the month

with Full ID Cases 124 136 138

Number of ID Cases closed as of August 31, 2016 117 94.35% 115 84.56% 98 71.01%

Number of Open Cases as of August 31, 2016* 7 5.65% 21 15.44% 38 27.54%
Deadline to Close Investigations

180 Day Deadline from 1st of the Month May 2016 June 2016 July 2016

Length of Time to Close Cases

Number of cases closed within 180 Days 80 64.52% 74 54.41% 74 53.62%

Number of Cases closed after 180 Days but within 20 16.13% 12 8.82% 5 3.62%

194 Days
Number of Cases closed after 194 Days 17 13.71% 29 21.32% 19 13.77%

Referral of Use of Force Incidents to DOI

ID has a duty to refer cases to the Department of Investigations (“DOI”’) when Staff conduct is
potentially criminal in nature (] 3). During this Monitoring Period, the Monitoring Team gathered
additional information from both DOI and the Department regarding how ID refers cases and how DOI
investigates such cases, and reviewed the Department’s tracking documentation for such referrals, as
described in more detail below.

Classification of Use of Force Incidents

As described in the Use of Force introduction section of the Report, every use of force incident is
assigned a severity classification based on the severity of injuries sustained by either Staff or Inmates.
Historically, the classification of the use of force incident determined the level of investigative scrutiny
by the Facility or ID. However, that has now changed. The determination about whether ID will

investigate an incident is based on a more holistic review of the incident and the type of force that was

* Three of these open cases (one in each month) are pending before DOI. Accordingly, the time to complete the investigation
for those three incidents is tolled pending the completion of DOI’s investigations.
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applied or alleged to have been applied as enumerated in 4 8. The Monitoring Team analyzed both the
classification of use of force incidents (§ 5) and the referral of incidents to ID for investigation (Y 8) as
described below.

Development of Policies and Procedures

Developing policies and procedures related to investigations is an ongoing priority for ID and the
Monitoring Team. During this Monitoring Period, ID continued to test and refine its procedures (9 12
and 15), including the incorporation of Consent Judgment requirements into existing or new policies
(e.g. 192", 5%, 8, 13(e)*). Appropriate sequencing of policy and procedure development is essential.
Accordingly, ID and the Monitoring Team have focused on finalizing the policies and procedures
related to Preliminary Reviews. ID next intends to revise and refine policies related to Full ID
Investigations, including those related to maintaining the case file (9 16).

The Monitoring Team’s assessment of compliance is outlined below.

VII. USE OF FORCE INVESTIGATIONS §[ 3 (PROMPT REFERRAL TO DOI)

4 3. The Department shall promptly refer any Use of Force Incident to DOI for further investigation when the conduct of
Staff appears to be criminal in nature.

DEPARTMENT’S STEPS TOWARDS COMPLIANCE

e ID refers Use of Force cases to DOI for further investigation when the conduct of Staff appears

to be criminal in nature.

e Seven use of force incidents that occurred during the Monitoring Period were referred to DOI,
with three of the seven subsequently being referred to the Bronx DA’s office for criminal
prosecution. The four remaining incidents are continuing to be investigated by DOI.

ANALYSIS OF COMPLIANCE

Representatives of the Department, ID and DOI communicate frequently and work together

7 As discussed in the Use of Force Policy section above, the requirements in this provision have been incorporated in the
New Use of Force Directive and the AMKC Pilot Project for ID conducting Facility investigations.

* As discussed in the Use of Force Policy section above, the requirements in this provision have been incorporated in the
New Use of Force Directive and the AMKC Pilot Project for ID conducting Facility investigations.

* As discussed in the Use of Force Policy section above, the requirements in this provision have been incorporated in the
New Use of Force Directive and the AMKC Pilot Project for ID conducting Facility investigations.
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collaboratively. The representatives of ID, the Department’s Legal Division, DOI, and the Bronx DA’s
office also meet monthly to discuss the status of cases pending before DOI and the Bronx DA. This
collaborative relationship extends to ID’s referral of certain investigations and DOI’s subsequent
responsibility for those cases. Accordingly, the referral and takeover process occurs fluidly and often
the decision for DOI to takeover a case will occur following discussions between ID and DOL.
Representatives of ID, the Chief’s office, and the Facilities review each use of force incident (as
discussed in detail in this section and the Risk Management section of this Report). This preliminary
assessment includes a consideration of whether Staff’s conduct appears criminal in nature and whether
a referral to DOI may be necessary. ID communicates with DOI if any use of force incident appears to
rise to that level. ID reports that it also considers the possibility of whether Staff’s conduct appears to
be criminal in nature throughout the course of the investigation, as new facts emerge. When this
occurs, ID reports it immediately contacts representatives from DOI to discuss whether a referral is
appropriate. DOI simultaneously reviews the initial description of all Class A use of force incidents
prepared by the Central Operations Desk (“COD reports”) and informs ID whether it will take over the
investigation within 30 days of the incident (assuming that ID has not already referred the case to
DOI). DOI also reviews Class B uses of force as well. DOI memorialized these procedures in a
memorandum to the Department in February 2015.

The open and collaborative relationship between DOI and ID ensures that the referral to DOI
occurs timely when the conduct of Staff appears to be criminal in nature. Additionally, the Monitoring
Team has reviewed all Preliminary Reviews of use of force incidents and has not identified any use of
force incident that should have been referred to DOI and that was not.

COMPLIANCE RATING 9 3. Substantial Compliance

VII. USE OF FORCE INVESTIGATIONS 4| 5 (CLASSIFICATION OF USE OF FORCE INCIDENTS)

9§ 5. The Department shall properly classify each Use of Force Incident as a Class A, Class B, or Class C Use of Force, as
those categories are defined in the Department’s Use of Force Directive, based on the nature of any inmate and staff injuries
and medical reports. Any Use of Force Incident initially designated as a Class P shall be classified as Class A, Class B, or
Class C within five days of the Use of Force Incident. If not classified within 5 days of the Use of Force Incident, the
person responsible for the classification shall state in writing why the Use of Force Incident has not been classified and the
incident shall be reevaluated for classification every seven days thereafter until classification occurs.

DEPARTMENT’S STEPS TOWARDS COMPLIANCE

e The Department immediately classifies all use of force incidents with Class A, B, C, or p°
when an incident is reported to the Central Operations Desk (“COD”).

e All of the requirements of this provision are addressed in the New Use of Force Directive.

% Class P is a temporary classification used to describe use of force incidents where there is not enough information available
at the time of report to the Central Operations Desk (COD) to be classified as Class A, B, or C.

&5



Case 1:11-cv-05845-LTS-JCF Document 291 Filed 10/31/16 Page 89 of 166

e COD reclassifies incidents initially classified as Class P upon the receipt of additional

information (e.g. medical information).
ANALYSIS OF COMPLIANCE

During the Second Monitoring Period, the Monitoring Team reviewed a random sample of use
of force packets and COD reports to determine whether the Department is properly classifying use of
force incidents as required by the Consent Judgment.

First, the Monitoring Team reviewed a sample of 55 use of force incidents classified as Class B
and C from March, April, and May 2016.”' The Monitoring Team analyzed the information available
to the Preliminary Reviewer for each incident, including the Preliminary Incident Review and
Investigative Reports, Injury to Inmate reports, incident photos and witness, Inmate, and Staff
statements. This approach provided the Monitoring Team with data points for determining the proper
classification of each incident. The Monitoring Team found that all of the incidents were assigned a
classification and the Department properly classified all 55 incidents, according to the specific
definitions contained in the Directive. Overall, the Monitoring Team found the Department tended to
be over inclusive in classifying incidents (e.g., classified an incident as Class B even when the
circumstances could have warranted a Class C designation). Going forward, the Monitoring Team will
continue to monitor the classifications of use of force incidents to ensure they are applied
appropriately. Additionally, going forward, the Monitoring Team will review the classification
definitions to ensure that they are accurately capturing the range of the severity of injuries.

Second, the Monitoring Team reviewed COD reports from two weeks in each March, April,
May, June, and July to assess cases originally designated as Class P (pending classification). Of the
1,167 use of force incidents reviewed; 795 were immediately assigned as a Class A, B, or C; 372
incidents were assigned as Class P. Of those 372 incidents, 329 (89%) were reclassified within a two-
week period or less.>

COMPLIANCE RATING 9 5. Substantial Compliance

VII. USE OF FORCE INVESTIGATIONS §[ 6 (VIDEO PILOT PROJECT)

4 6. Within 60 days of the Effective Date, the Department, in consultation with the Monitor, shall institute a six-month pilot
program to video record interviews conducted in connection with investigations of Use of Force Incidents (“Interview
Video Recording Pilot”). Within 60 days of the completion of the Interview Video Recording Pilot, the Deputy

> The Monitoring Team did not analyze the cases classified as Class A because those cases receive the highest level scrutiny.
Accordingly, the Monitoring Team deferred to such determination.

> The Monitoring Team did not conduct an analysis on the specific date of reclassification because the overall finding of
reclassification within 2 weeks or less was sufficient to demonstrate compliance. Further, the impact of reclassification on a
use of force incident is minimized because the determination of investigative scrutiny is now based on the type of force
utilized as enumerated in § 8 and not solely based on the classification of the use of force incident as it used to be prior to the
Consent Judgment.
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Commissioner of ID (“DCID”) shall prepare and provide to the Commissioner and the Monitor a report evaluating the
results of the Interview Video Recording Pilot, including whether video recording interviews enhanced the quality of
investigations, any logistical challenges that were identified, and any other benefits or weaknesses associated with the use
of video to record the interviews. The Department, in consultation with the Monitor, shall then determine whether the
Department shall require the video recording of interviews conducted in connection with investigations of Use of Force
Incidents, instead of the audio recording of such interviews.

DEPARTMENT’S STEPS TOWARDS COMPLIANCE

e In the summer of 2015, the Department conducted a “pre-pilot” to identify the best video
equipment to use and to determine the initial scope of the project.

e ID developed policies and procedures governing the pilot project.
e ID launched the Video Pilot on June 6, 2016.

e Between June 6, 2016 and July 31, 2016, ID Investigators attempted to videotape almost 200
interviews with Inmates. Approximately 70 Inmates consented to videotaped interviews.

e The Monitoring Team met with ID, including ID investigators who had experience using the
cameras, to discuss their initial impressions and feedback on the pilot.

ANALYSIS OF COMPLIANCE

The development and implementation of the Video Pilot project is a challenging process. It
requires close coordination between the ID investigators, technology support and, ultimately, the
cooperation of those who are being interviewed. During this Monitoring Period, ID worked through a
number of technological challenges to ensure that the cameras captured both audio and visual images
and to ensure appropriate storage for the videos. ID Investigators’ comments regarding the Video Pilot
are mixed. While they found the cameras easy to use, the background noise at the Facilities tended to
affect the ability to capture clear statements because the cameras needed to be placed further from the
individual speaking to capture both visual and audio, making the audio less clear than a traditional
audio recorder that can be placed closer to the interviewee. ID reported another challenge is that
Inmates who were interviewed typically focused on the camera and did not fully engage in
conversations with the Investigators, potentially influencing the quality of the information received.

The Monitoring Team observed a random sample of the videos produced as part of the pilot and
found similar audio issues as reported by ID. Audio issues are an inherent challenge with video
recordings, given that the attached camera and microphone must be placed a certain distance away
from the individual in order to capture the visual image. The Monitoring Team noticed the
Investigators attempted to limit the audio issues by placing the camera as close as possible to the

individual when conducting the interview and by conducting the interview in a discrete location.
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However, the ambient noise in the Facilities is difficult to minimize.”> The Monitoring Team will work
with ID to identify other potential solutions to address this issue. The Monitoring Team also noted that
the organization of the videos on the web-based system could be strengthened and recommended that
Investigators be reminded about the procedures for file organization on the system so that videos can
be easily identified once uploaded.

ID and the Monitoring Team will continue to evaluate the Video Pilot during the Third
Monitoring Period, to determine whether the videos have investigative value and whether to expand
the pilot to include Staff interviews as well as Inmate interviews. The Monitoring Team also
recommends that ID consult with representatives from the Trials & Litigation Department to determine

whether the use of videos for interviews would be helpful to the Staff disciplinary process.

COMPLIANCE RATING 9 6. Partial Compliance

VII. USE OF FORCE INVESTIGATIONS § 7 (PRELIMINARY REVIEWS)

q 7. Preliminary Reviews: Within two Business Days of any Use of Force Incident, a member of ID shall conduct a
preliminary review into the incident (“Preliminary Review”) to determine: (i) whether the incident falls within the
categories set forth in Paragraph 8 below and thus requires a Full ID Investigation (as defined in Paragraph 8§ below);

(ii) whether other circumstances exist that warrant a Full ID Investigation of the incident; (iii) whether any involved Staff
Member(s) should be re-assigned to positions with no inmate contact or placed on administrative leave with pay pending
the outcome of a full investigation based on the nature of the Staff’s conduct; (iv) whether the matter should be immediately
referred to DOI due to the potential criminal nature of the Staff’s conduct; (v) whether the matter should be immediately
referred to DOI due to the potential criminal nature of the Inmate’s conduct; and (vi) whether it is not necessary for the
Facility to take any additional investigative steps because the incident meets criteria set forth in subparagraph (e) below.

a. The individual responsible for conducting the Preliminary Review (‘“Preliminary Reviewer”) shall review
the following: (i) the relevant video footage of the Use of Force Incident, including footage from fixed
surveillance cameras and handheld or body-worn cameras; (ii) Use of Force Reports from Staff;

(ii1) interviews and/or written statements from the Inmate(s) subject to the Use of Force or alleged Use of
Force; (iv) interviews and/or written statements from Inmates or civilian staff who witnessed the incident;
(v) Injury-to-Inmate Reports; (vi) photographs of Inmates and Staff Members that were taken after the
Use of Force Incident; and (vii) reports reflecting any injuries to Staff Members. In the event that the
Inmate(s) subject to the Use of Force or alleged Use of Force has declined to provide a statement to the
Facility, the Preliminary Reviewer shall attempt to interview the Inmate(s) concerning the Use of Force

Incident.

b. The Preliminary Reviewer shall confirm that the Use of Force Incident is properly classified as a Class A,
Class B, or Class C Use of Force.

c. To the extent any factual inaccuracies in the information required to be maintained under Paragraph 14(a)

- (m) of Section V (Use of Force Reporting and Tracking) are identified during the course of the
Preliminary Review, the information shall be corrected or updated in IRS.

d. The Preliminary Reviewer shall document the results of the Preliminary Review.

Under limited circumstances, the Preliminary Reviewer may determine that his or her review is sufficient
and it is not necessary to take any additional investigative steps. The Preliminary Reviewer may make this

>3 Interviews are often conducted in a discrete location close to where the Inmate is currently housed. Movement is inherently
limited given the number of operational and timing considerations that movement of an Inmate to a designated interview
location would pose.
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determination only if the following criteria are clearly met and documented, and this determination is
reviewed and approved by a supervisor in ID:

1. No Staff Member, Inmate, or other person sustained any injury, and the Inmate who was
subjected to the Use of Force did not allege any pain.
il. Any resistance by the Inmate was passive.
iil. Staff Members had only minimal physical contact with the Inmate, using only soft hand controls.
iv. The Use of Force Incident did not involve the use of weapons, including OC spray.
v. There was an immediate need for the Inmate to comply with Departmental or Facility rules,

policies, regulations, or court orders, and non-force alternatives had proven ineffective.

vi. The descriptions of the Use of Force Incident included in the Use of Force Reports submitted by
Staff Members were consistent with the affirmative statement by the Inmate who was subjected
to the Use of Force and all other evidence.

vii. Based on the Preliminary Review, the Use of Force was minimal, reasonably necessary, and
clearly consistent with the New Use of Force Directive.

DEPARTMENT’S STEPS TOWARDS COMPLIANCE
e During the Second Monitoring Period, the Preliminary Review process was expanded to
include the review of incidents at a/l DOC facilities. The Department began conducting

Preliminary Reviews at MDC, BKDC, BXCT and VCBC in May 2016 and at EMTC in July
2016.

e The Department produced the results of the March 2016, April 2016, May 2016, June 2016,
and July 2016 Preliminary Reviews to the Monitor and Parties to the Nunez Litigation as
required pursuant to Consent Judgment § XIX (Reporting Requirements and Parties’ Right of
Access), 5.

ANALYSIS OF COMPLIANCE

Rollout of Preliminary Reviews to All Facilities

The phased approach for Preliminary Reviews at each Facility was complete in July 2016 with
the addition of a Preliminary Review team covering incidents at EMTC. Therefore, by the end of this
Monitoring Period, nearly all use of force incidents across facilities were receiving Preliminary
Reviews:

e March 2016: Across all Facilities, Preliminary Reviews were conducted for 74.87 % of
reported actual incidents and 57.78% of reported alleged incidents.

e April 2016: Across all Facilities, Preliminary Reviews were conducted for 72.38 % of reported
actual incidents and 78.13 % of reported alleged incidents.

e May 2016: Across all Facilities, Preliminary Reviews were conducted for 85.33 % of reported
actual incidents and 68.97 % of reported alleged incidents.

>% «At the end of each month, the Department shall provide the Monitor and Plaintiffs’ Counsel with the documented results
of all Preliminary Reviews conducted in the preceding month pursuant to Paragraph 7(d) of Section VII (Use of Force
Investigations). (For example, the results of Preliminary Reviews concluded in January would be provided at the end of
February.)”
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e June 2016: Across all Facilities, Preliminary Reviews were conducted for 98.35 % of reported
actual incidents and 80.88 % of reported alleged incidents.

e July 2016: Across all facilities, Preliminary Reviews were conducted for 97.53% of reported
actual incidents and 82.50% of reported alleged incidents.

Presumption Investigation Complete (“PIC”)

During the First Monitoring Period, and as described in the First Monitor’s Report, the
Monitoring Team and the Department identified that the “no further action” (“NFA”) category for
incidents that do not merit additional scrutiny (as outlined in ¥ 7(e) above) was not capturing the
volume or type of incidents needed for the Preliminary Review resources to be effectively deployed.
Accordingly, during this Monitoring Period, the Monitoring Team and Department conducted a
thoughtful analysis about how to improve efficiency without sacrificing the quality of the process. The
Monitoring Team and ID determined that proper categorization should focus on whether any additional
investigative steps were necessary to reach a conclusion and then went about the task of identifying the
relevant circumstances. The approach taken in the Consent Judgment with the NFA criteria (and the
Monitor’s proposed expansion to the NFA criteria) was to focus more on the facts of the incident and
did not properly consider the purpose of further investigative steps. While developing the new
approach, the Monitoring Team also consulted with the Nunez Plaintiffs and SDNY.

The revised approach is for NFA criteria to be replaced with newly-defined criteria that would
create a Presumption that the Investigation is Complete after the Preliminary Review. It is important to
emphasize that this criterion only creates a presumption and that it may not be appropriate in all cases
to conclude the investigation after the Preliminary Review. Accordingly, certain cases may satisfy the
presumptive criteria, but will nonetheless be subject to a facility-level or Full ID investigation because
the Preliminary Reviewer determined such scrutiny is warranted. The PIC approach is outlined below:

e PIC Criteria: First, any use of force incident that meets the following criteria may be
considered for a recommendation for a presumption of clos